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2. Executive Summary

2.1 This is the response to the Legal Services Commission’s (LSC) consultation Virtual Court Amendments to the Unified Contract (Crime) and Crime Specification, published in October 2008. A total of 12 responses were received. 

2.2 In addition, a formal meeting was held between the LSC, Office of Criminal Justice Reform (OCJR), Ministry of Justice (MoJ), The Law Society (TLS), London Criminal Courts Solicitors Association (LCCSA), Criminal Law Solicitors Association (CLSA) and the Legal Aid Practitioners Group (LAPG) on 21 October. There was a subsequent meeting on 20th February 2009.

2.3 The consultation related only to the contract amendments required to allow solicitors do undertake work in the Virtual Court  as contract work  and to put in place the amendments to the Duty Solicitor Arrangements 2008. As such it was bound by the contractual arrangements for a 6 week consultation.

2.4 The consultation does not cover the wider question of the operation of the virtual court. However most consultation responses took the opportunity to pass comment on this. All such comments have been forwarded to the OCJR for consideration.

2.5 With in the terms of the scope of the consultation exercise, most consultation responses focussed on the value of the proposed Virtual Court attendance fee. This was widely held to be too low, although some respondents suggested that it might be reasonable.

2.6 In the light of these responses the LSC will increase the value of the proposed Virtual Court attendance fee to £200 (excluding VAT) for all working hours attendances and £240 (excluding VAT) for all other attendances.

3. Introduction

3.1 This document is a post-consultation response for the consultation paper, Virtual Court Amendments to the Unified Contract (Crime) and Crime Specification. The Virtual Court Consultation paper sought views from the criminal legal aid representative bodies, providers and other stakeholders regarding the amendments to the Unified Contract (Crime) and the Crime Specification necessary to support the implementation of the OCJR’s national Virtual Court pilot.

3.2 This response to consultation and its annex cover:

· The background to the consultation paper
·  An analysis of the responses received relating to the proposed contract amendments
· An analysis of the responses received relating to the proposed operation of the Virtual Court Duty Solicitor Scheme
· A list of organisations and individuals who responded to the consultation (Annex 1)
3.3 The consultation was limited to the scope of the amendments required for the Unified Contract (Crime), the Crime Specification and the Duty Solicitor Arrangements 2008. Consultation on the wider policy relating to concept and operation of the Virtual Court was outside its scope. All consultation responses have been passed to the OCJR, who own the wider policy, for information.

3.4 The consultation did not include an Equalities Impact Assessment. As stated the consultation was limited to the contract amendments required for the LSC to support the implementation of the Virtual Court. The responsibility for the Equalities Impact Assessment lies with the OCJR.

3.5 A total of 12 responses were received. 11 were submitted using the e-consultation facility via the LSC’s website. Of the responses received, 9 came from solicitors replying on behalf of their firms, 2 came from barristers, 1 was from a representative body and one from a charitable foundation.

3.6 At the request of the Law Society a meeting was held between the LSC, MoJ and OCJR with the Law Society and the principle criminal representative bodies on 21 October. During this meeting a number of significant points were made over all aspects of the operation of Virtual Court and the proposed legal aid arrangements.

4. Background

4.1 A Virtual Court is a way of speeding up first hearings in the magistrates’ court by means of video links and an electronic document sharing system, making the criminal justice system more efficient. Increasing the efficient delivery of justice is in the best interests of everyone involved, including the defendant and defence solicitors. 

4.2 Virtual Courts is an ambitious programme that provides a real opportunity to modernise the way in which first hearings are conducted. There are challenges, and the forthcoming pilots will allow the evaluation of the implications of the Virtual Court concept thoroughly and ensure the quality of justice is maintained.

4.3 The LSC shares with the OCJR and all other criminal justice agencies are committed to working in partnership with defence solicitors to ensure that they are directly involved in the direction and evaluation of the pilot.

4.4 Currently when an individual is charged with a criminal offence at a police station they will appear before a magistrates’ court within 2 to 7 days. The proposal for the Virtual Court is that where the case is suitable and the defendant agrees to participate, the first hearing will be conducted 3 hours after the charge is laid.  The intention of the Virtual Court is to dispose of as many of the cases in one hearing as possible. This supports the LSC’s objective of ensuring the efficient and effective delivery of justice and wider government policies as well as meeting the wider objectives of the CJS agencies. 

4.5 The project builds on a concept developed and tested by the London Criminal Justice Board in 2007 and is being implemented by the OCJR. It is a cross-agency initiative which will impact on all CJS players.
4.6 On 8 October 2008 the LSC issued the proposed contract amendments to support the implementation of the Virtual Court. The objective is to provide the defendant with representation at the hearing through legal aid that is responsive to the Virtual Court process and that is offered at a fair price to both the provider and the taxpayer.

4.7 The LSC proposed the creation of the Virtual Court attendance fee. This would be provided through Advocacy Assistance, a form of legal aid that does not require an individual means to be tested and is subject to a consideration of whether there is sufficient benefit to the client receiving legal assistance as opposed to a consideration of the interests of justice test as set out in paragraph 5 of Schedule 3 to the Access to Justice Act 1999. 

4.8 The fee is of a fixed value. A higher value fee is payable where the Virtual Court hearing takes place outside normal business hours. When a case is disposed of at a single hearing, the solicitor will paid the fixed fee. If a case requires a second hearing the solicitor can either apply for a representation order or decide not to provide further representation. Where the latter approach is taken or the application fails, the fixed fee will be payable. Where the application is successful, the provider will be paid under the current standard fee arrangements. The work at the Virtual Court hearing will be treated as part of the first hearing and will count towards the calculation of the final value of the standard fee.

4.9 Where a defendant has not received advice and assistance during the police investigation or received advice from a solicitor who does not want to provide representation at the virtual court, they will be presented with the choice of instructing a solicitor of their choice or a duty solicitor. If they choose to instruct the duty solicitor, they can choose between a duty solicitor based in the virtual court or request that a solicitor represent them in person at the police station. 

4.10 To ensure that the defendant has access to a solicitor at the police station Virtual Court site, a scheme rota will be established staffed by volunteers from the pool of London providers. Duty Solicitors from Providers who have joined a Virtual Court rota will be allocated single day slots and would be required to provide attendance and representation for the defendant based at the police station court.

4.11 The Virtual Court will be implemented in May 2009.

5. Scope of the Consultation

5.1 The consultation was limited solely to the contract amendments necessary for the LSC to make the changes to the Unified Contract, Crime Specification and the Duty Solicitor Arrangements 2008 necessary to support the OCJR’s Virtual Court pilot.

5.2 One respondent expressed surprise that the LSC did not adhere to the principles of the Code of Good Practice on Consultation. They expressed “serious concerns” with regard to two specific areas

“1.Duration of consultation exercises - the Code clearly states that there should be a minimum of 12 weeks for consultation (Criterion 2). Where a consultation period is less than 12 weeks there should be good reason for not adhering to the minimum period - it seems that the reduced consultation period in this instance suits the LSC's programme for implementation of the pilot scheme and associated Contract changes. This is not grounds for deviating from good practice and deprives respondents of a reasonable opportunity to undertake research or consult with the affected populations for their experiences.

2. Accessibility of consultation exercises - the Code clearly states that the consultation exercise should be widely accessible (Criterion 4) and that careful consideration should be given to identifying potential interested parties who are not immediately known.  Criterion 2.4 specifically states that "it is important to take steps to raise awareness of the exercise among those who are likely to be interested".  However, Release, a long-standing contributor to the criminal justice policy debate, only became aware of the consultation through its own research rather than being directly informed by the LSC.

The LSC has stated its commitment to the Government Code of Practice and in light of the above we would urge the LSC to undertake a full and proper consultation process in respect of these proposals. The lack of legitimacy to this process will impact negatively on its outcome and the LSC's credibility.”
5.3 The LSC adopted the Government Code of Practice on Consultation as its own standard From 1 November 2008.

5.4 Previously we were unable to sign up to the Government Code so we created a tailored version of it - the Code of Practice on LSC Consultations. The Government consulted on revising its Code in 2007. The new Government Code and accompanying guidance are now extended to non-departmental public bodies like the LSC to sign up to on a voluntary basis.

5.5 We wrote to all our main consultees in October explaining that we had signed up to the new Code and were currently consulting on Virtual Courts and suggested that representative bodies and agencies inform any key stakeholders about this news. 

5.6 Although the Virtual Court consultation was launched before 1 November and so was issued under the old LSC Code the principles that applied to it were broadly the same. We are committed to the Government Code including criterion 2 to normally consult formally for a minimum of 12 weeks. However, we also recognise that this may not always be appropriate. For instance, the LSC’s contracts with legal aid service providers specify that contract consultations will last for 6 weeks only. It is standard practice now that we run such consultations though the main representative bodies to avoid consultation fatigue, though all our consultations are always open for all interested parties to respond to us direct.

5.7 It is possible to register on our website to keep informed of all our consultations. We have a secure, efficient and easy-to-use online system which can also be used to respond to LSC consultations. It is also possible to choose whether to receive update alerts when we launch consultations and if so, specify specific areas of interest.

5.8 Another respondent also expressed concern that:

“no proper Equality Impact Assessment appears to have been undertaken in to the proposals.”

The Office of Criminal Justice Reform will address this issue as the are managing the holistic project which the Equality Impact Assessment will form part of.

6. Amendments to Current Standard Terms

6.1 New Clause 17B.7

One respondent considered that the new clause was too broad and that it should be defined more tightly. We agree and will amend the wording to be more specific.

6.2 Payment

There was no objection to the use of advocacy assistance as the level of service to provide the Virtual Court attendance fee. One provider noted:

“If the system works as it is proposed to do then representation via advocacy assistance and payment of the Virtual Court Fixed Fee may be fair.”

The level of the fee, however, was widely identified as being inadequate.

“The fees being suggested are insufficient for the additional work which could well be involved.”

“..The fees proposed for the Virtual Court pilot are wholly unacceptable. Any payment which is less than the current standard fee for magistrates’ court work would represent a direct cut in fees for the individual cases since it is likely that they will require more costly and less efficient arrangements for the solicitor, than they would if conducted in the normal course of ordinary business ”
The principle arguments against the level of funding were that:

· firms would be required to restructure their businesses to ensure that a solicitor would be available to provide representation at the Virtual Court at short notice

· should the hours that the Virtual Court are extended to outside business hours there will be additional expense in ensuring that solicitors are available if they are required to be deployed to the Virtual Court

· the virtual court proposals run counter to the direction of travel of the Carter proposals

· an important element of the ‘swings and roundabouts’ of the standard fees will be lost and that this represents a direct pay cut.

Only one response outlined what was considered to be an appropriate level of remuneration

“the only acceptable approach in the pilot is to pay the current standard fee plus a 50% enhancement for both in hours and out of hours work. This would reflect the additional work involved in operating the pilot scheme and in providing the information needed to evaluate the pilot. This would also enable firms to think in terms of buying in more manpower or providing remuneration packages for staff that would be sufficiently attractive so as to have the possibility of enticing staff to work longer unsocial hours.”

The LSC accepts the force of the summarised arguments and as such, that it would be unreasonable to proceed with the fee levels as originally proposed (£150 +vat for business hours and £180 + vat for non-business hours). However it considers that the proposal to pay the fee at 50% of the standard fee value on top of any standard fee is also unreasonable.

Such an approach would represent a significant premium on what is currently paid for the provision of magistrates’ court attendance. The Virtual Court is effectively about bringing forward the first hearing in the magistrates’ court. Where the case requires a second hearing a representation order may be applied for and a standard fee payable if issued. The Virtual Court fee represents cover for where the case is disposed of in one hearing or the defendant is not entitled to a representation order.

It is recognised that firms will have to re-organise their businesses to an extent to accommodate the need to provide Virtual Court representation and that should the pilot require extended hours cover then there would be an additional premium to be paid.

In the light of this the LSC, after consultation with the OCJR, have increased the value of the Virtual Court attendance fee as follows:

London

	Virtual Court Representation where the hearing is held during Normal Working Hours
	£200.00 + vat

	Virtual Court Representation where the hearing is held during Unsocial Hours
	£240.00 + vat


Kent

	Virtual Court Representation where the hearing is held during Normal Working Hours
	£150.00 + vat

	Virtual Court Representation where the hearing is held during Unsocial Hours
	£180.00 + vat


The value of the fixed fee for Kent has been maintained at the original rate as the LSC considers that it represents a reasonable differential with the value of the current standard fee. It is not anticipated that Kent will extend their pilot to unsocial hours, but the figure has been included for the sake of completeness.

The LSC considers that these fees represent fair remuneration for the work that will be undertaken during the course of the pilot and that there remain opportunities for firms to increase their client base through those defendants who would not normally meet the interests of justice or pass the means test. However, this is a pilot and it is of vital importance that the evaluation of the impact of the changes on all participants. The LSC is pleased to note that the Law Society and other representative bodies are now directly involved in developing the specification for the evaluation of the Virtual Court.

6.3 New Clause 21.17
The Law Society requested that the phrase ‘undertake that you will’ be replaced with ‘must’. The LSC has made this change.

7. Duty Solicitor Arrangements and Proposed Virtual Court Duty Solicitor Scheme

7.1 Duty Solicitor Arrangements 2008

One response noted that two different definitions of the term ‘Scheme’ in the consultation document. The definitions have now been amended are now consistent.

7.2 Virtual Court Duty Solicitor Operation
A respondent noted

“The proposal that Virtual Court Duty Solicitor "slots will be allocated to firms who volunteer to participate in the scheme" is prejudicial to the defendant.  If the defendant does not have their own solicitor their choice of representative is limited to those firms who have decided to engage with the scheme.”  

The LSC does not consider the proposal to be prejudicial to the defendant. Rather it represents the opportunity to receive representation before the Virtual Court should they require it. Any choice of a duty solicitor is by definition limited to those who offer the service.

One respondent suggested that a stand by payment should be paid to providers on the Virtual Court duty solicitor scheme:

“There needs to be some form of stand-by payment factored into the costs of the scheme, otherwise undertaking this work will be akin to committing financial suicide.”
The LSC does not agree with this proposal. It is a stated policy objective of the LSC to move to standard and fixed fees where possible. Such fees should reflect the overall costs involved to the firm in providing the service. As such the LSC will evaluate the provision of the VCDS against the current valuation of the fee. The LSC has agreed with the Law Society and representative bodies at the meeting of 20 February 2009 to develop a process to determine an ongoing fee structure should the Virtual Court be implemented on a wider basis.

Concern was expressed that funds may be taken from the Legal Aid budget to pay for the additional work undertaken by the DSCC. The LSC is happy to confirm that no additional funding will be taken from the Legal Aid budget.

7.3 Service Requirements
The Law Society argued that the enforcement of the service requirements should not take place during the early part of the process

“The need for solicitors to be engaged in other fee-earning work if they are not called to attend the virtual court during a duty period is likely to impact on their ability to meet the proposed performance standards. The Society feels that any such performance standards should be simply monitored for the first two rota cycles, without any punitive outcome.”
The LSC accepts that there will be a period of adjustment as the rota rolls out and agrees that it will simply monitor provider performance and will only intervene if it considers where there are detrimental performance standards.

A suggestion was also made that a travel bolt-on be made available where a firm travels from outside the home borough to attend the VCDS. The LSC considers that a firm offered a call on back up basis they are not obliged to accept the call and therefore where they accept a call they will be able to cover the travel time within the value of the fee. 

7.4 Court Duty Solicitors 

It was suggested that providing cover at the Virtual Court falls outside the duties of the Court Duty Solicitor. The LSC considers that as the duty solicitor and court are both based at Camberwell, it does fall within the duties of the Court Duty Solicitor. 

Annex 1 – Respondents to the Virtual Court Amendments to the Unified Contract (Crime) and Crime Specification

This annex lists the representative bodies and individuals who responded to the consultation on the proposed amendments.

Representative Bodies:
· The Law Society

Individual Responses:
The list below details responses received from individuals and other groups who responded to the consultation on the proposed amendments and did not wish to remain anonymous.

· Austin & Carnley

· Edward Hayes

· Emmersons

· Forbes Solicitors

· JA Hughes

· Keough Solicitors

· Michael Mansfield

· Mylles & Co

· Peter Dodson

· Regent Chambers

· Release
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