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FAMILY FEE SCHEMES  
 
1. Foreword 
 
This consultation on family fee schemes is part of the legal aid reform programme set 
out last November in Legal Aid Reform: the Way Ahead.   
 
We have made substantial changes to the proposed schemes based on the 
comments we received during the consultation Legal Aid: A Sustainable Future 
published last July alongside Lord Carter’s Report. These changes reflect not only 
your concerns, but also the salient points that you have made to ensure that we have 
a robust system for the future.  
 
 
For instance, although we need to achieve simplicity across all our fee schemes, we 
have taken on board the need to tailor fees so that they take account of the 
differences between public and private law cases and the profiles of the people being 
represented.  We believe that our revised proposals strike the right balance between 
these requirements.     
 
Our proposals include:  
 

- retaining the uplift for panel membership for exceptional cases 
- lowering the threshold for exceptional cases 
- introducing a higher fee for cases where two or more children are represented 

and where both parents are represented 
- increasing the graduation of the fees in private law family cases. 

 
These proposals should be looked at in the context of the LSC’s strategy for family 
legal aid: Making Legal Rights a Reality for Children and Families which sets out the 
LSC’s priorities for the delivery of family legal aid for the next five years.  
 
We are keen to hear your views on the proposed fee scheme and look forward to 
receiving your comments during the next six weeks, either through our new on-line 
consultation facility which can be found on our website or via your representative 
body. Your input is vital in ensuring that we can deliver a system that provides quality 
advice for clients, greater certainty for providers and good value for the taxpayer. 
 

 
 
 
Carolyn Regan 
CEO, Legal Services Commission  
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2. Executive Summary 
 
1.1. The document “Legal Aid Reform: The Way Ahead” stated that we would 

issue a further paper detailing the new fee structures for Family Work to be 
implemented in October 2007. We have carefully considered the responses 
that we received to our original consultation paper “Legal Aid: A Sustainable 
Future” and have made significant changes to the fee schemes following the 
consultation process. 

 
1.2. This is the second consultation on the proposed family schemes and we are 

consulting on particular aspects of the revised fee scheme. There are certain 
parts of the scheme that we have previously consulted on and it is not 
intended that we consult on these again.  We are primarily re-consulting with 
the representative bodies. You may respond as an individual but if you do so 
you must submit your comments online at www.legalservices.gov.uk/ (please 
refer to the section on How to Respond for further details). Otherwise please 
direct your comments through your representative body. 

 
1.3. As part of this consultation exercise we are also consulting on proposed 

changes to the Family Mediation Fee Structure and the Funding Code. There 
is a further separate consultation on additional changes to the Funding Code 
that is published at the same time as this document but as a separate 
document because the deadline for responding is later. 

 
1.4. The draft impact assessments for the Family Fee Schemes and the Family 

Mediation proposals are available as separate documents on the website at 
www.legalservices.gov.uk 

 
1.5. We are also publishing our Family Strategy which sets out a framework for 

how we intend to ensure that: 
 

• Clients have access to quality services which meet their needs 
• We work with providers who provide quality, value for money and 

client focused services 
• We deliver a sustainable scheme for Family legal aid within the 

resources available and demonstrate positive outcomes for clients and 
improving value for money. 

 
1.6. The proposed fees are based on our data from 2005/06 and have been 

calculated on the basis that we would pay the same amount in solicitor’s 
costs  (and, where included in the scheme, counsel’s fees) for cases as we 
did in that year i.e. no money has been taken out of the scheme. The 
intention of the scheme is to ensure that, assuming that the volumes of work 
remain constant, then total spend on these elements should not exceed the 
2005/06 levels. This will ensure that we are able to live within our budget and 
continue to fund our most vulnerable clients. Obviously any future increases 
in case volume, or in the costs of cases that will continue to be paid for 
outside of standard fees will be a separate pressure on the budget, but this 
has not been taken into account when setting the fees.  A detailed 
explanation of how the fees were calculated is available on the website as an 
Annex to this paper.  

 
 
1.7. The implementation of standard fee schemes will help us to become more 

operationally efficient and contribute to achieving the administrative savings 
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we are required to make as part of the Organisational Transformation 
Programme.  

 
1.8. There were many detailed concerns raised in relation to the fee schemes in 

the consultation. A summary of these concerns is set out below along with 
how we responded to them in our revised proposals. The table also sets out 
which proposals we are consulting on. The introduction of the fee schemes is 
intended as the first step towards Best Value Tendering. 

 
 
Care Proceedings Graduated Fee Scheme 

Issue from consultation Proposal 
1. Level 2 makes insufficient allowances 
for the amount of work involved and is 
not reflective of current practice. This 
Level should not just be for parents but 
include representatives for children as 
well. 

The DfES will be providing guidance to 
Local Authorities around issuing 
proceedings in care cases, which is 
expected to be effective from June 2007  
 
Our proposals in relation to Level 2 
remain unchanged and we are not re-
consulting on our original proposals in 
relation to this level of service. 
 

2. Basing fees on a per certificate rather 
than per case basis resulted in figures 
that were not representative of the true 
costs of a case. 

We are no longer proposing that an 
additional fee be payable for each child 
represented.  
 
We are consulting on paying a higher fee 
where two or more children are 
represented which will be 50% higher 
than the fee for representing one child. 
 
We are also consulting on paying a 
higher fee where both parents are 
represented which will be 25% higher 
than the fee for representing one parent. 
 

3. The exceptional case threshold is too 
high and places too much risk on 
suppliers. 

The exceptional case threshold has been 
reduced from four to three times the fee 
for Levels 1 and 2. For Level 3 cases the 
exceptional case threshold has been 
reduced to twice the fee.  
 
We are not consulting on the revised 
exceptional thresholds. 
 

4. If solicitors are paid for advocacy 
under standard fees and barristers are 
paid hourly rates there is an incentive to 
instruct counsel rather than undertake 
own advocacy. 

Advocacy has been removed from the 
scheme until April 2008. Where solicitor 
advocacy is undertaken it will be paid by 
hourly rates, barristers will continue to be 
paid under Family Graduated Fees. 
 
Fixed fees for advocacy will be the 
subject of a further consultation exercise 
later in the year. 
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5. Removal of the 15% Panel uplift will 
not promote expertise and will 
encourage more junior practitioners to 
undertake the work. 

The Panel uplift will no longer be payable 
on the standard fees  
 
The Panel uplift will still apply to all cases 
that are paid on hourly rates i.e. 
exceptional cases and public law children 
cases outside the scheme. It will apply to 
advocacy which will be paid on an hourly 
rates until April 2008.  
 
We are not re-consulting on this issue. 
 

6 There was a mixed response as to 
whether there should be London/non-
London fees or national fees. 
 

We propose national fees at Levels 1 and 
2. We are consulting on having regional 
fees at Level 3 based on 4 supra regions. 
. 

7. There were concerns that the Level 3 
stages proposals were linked to the 
child-care protocol that is not 
implemented consistently across courts. 
In addition the protocol is now being 
revised. 

We are consulting on a single fee 
payable at Level 3 rather than the three 
levels proposed previously. This will 
provide flexibility for future changes in the 
protocol.  
 
We are consulting on whether only half 
the fee should be payable where a party 
joins a case later on or drops out at any 
stage. 
 

8. There needs to be better control of 
experts’ costs. 

We intend to develop proposals to 
introduce standard fees for the payment 
of experts. This will be the subject of a 
separate consultation later in the year. 
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Family Help – private 

Issue from consultation Proposal 
1. Certain areas of work such as Trusts 
of Land and Appointment of Trustees Act 
(TOLATA) applications, domestic 
violence and ancillary relief should be 
excluded from the scheme. 

Domestic violence cases will be covered 
by the Level 1 fee for initial advice but 
where a case involves an injunction it will 
be applied for in the normal way under a 
certificate and paid on hourly rates. We 
are consulting on the Level 1 fee for 
domestic violence. 
 
The Level 1 fee and Level 2 finance fee 
will apply to TOLATA cases but these 
cases will be excluded from the scheme 
following the issue of proceedings (Level 
3) when they will be subject to hourly 
rates under a certificate. All other work is 
included. 
 
We are not re-consulting on the scope of 
the scheme. 
 

2. There is a need for different fees for 
different types of private work i.e. a 
differentiation between children and 
finance fees. 

The revised scheme contains separate 
fees for children and finance cases at 
Levels 2 and 3.  We are consulting on 
whether these are the appropriate 
divisions. 
 
We are not re-consulting on whether 
there should be additional fees for other 
specific types of work. 
 

3. Greater graduation is required at Level 
3 to take account of interim hearings. 

We are consulting on the proposed two-
stage approach to the Level 3 fee in 
finance cases. 
 

4. There is no incentive for cases to 
settle early. 

We are consulting on proposals for a 
higher fee for cases that settle at Level 2 
and for finance cases that settle at Level 
3 to encourage early settlement.  
 

5. Removal of Panel uplift will not 
promote expertise and encourage more 
junior practitioners to undertake the work 

The Panel uplift will no longer be payable 
on the standard fees  
 
The Panel uplift will still apply to all cases 
that are paid on hourly rates i.e. 
exceptional cases, cases outside the 
scheme and final contested hearings. 
This will be the subject of a separate 
consultation later in the year. 
 
We are not re-consulting on this issue. 
 

6. The exceptional case threshold is too The exceptional case threshold has been 
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high and places too much risk on 
suppliers. 

reduced from four to three times the fee. 
It will apply at Level 1 and 2 together and 
then again at Level 3. 
 
We are not re-consulting on the revised 
exceptional case threshold.  
 

7. The fees at Level 3 are too low to 
either instruct counsel or undertake own 
advocacy. 
 
Advocacy should be excluded from the 
fees. 

Advocacy continues to be included in the 
fees to achieve better control of the costs 
of this work. The fees have been 
recalculated taking into account a greater 
proportion of the costs of advocacy. 
 
Where a case is exceptional then counsel 
may be instructed under the Family 
Graduated Fee Scheme.  
 
We will be consulting later in the year on 
a single litigator fee-covering advocacy 
for both solicitors and barristers. 
 

8 There was a mixed response as to 
whether there should be London/non-
London fees or regional fees. 
 

We propose national fees at Level 1. We 
are consulting on having London and 
non-London fees at Level 2 and regional 
fees at Level 3 based on 5 supra regions. 
 

 
 
1.9  For those responding to the consultation online rather than through 
 your representative bodies some general information is asked. Providers 
responding online are asked the following: 
 
 
 Q.1 How many Fee earners are there at your organisation? 
 
 
Q.2  Approximately, what proportion of your organisation’s income 
 comes from legal aid?  
 
 
1.10 In accordance with the Freedom of Information Act 2000, the LSC may 

publish your name and contents of response. If you provide reasons why you 
do not wish these details to be disclosed, this will be taken into consideration 
if a request for such information is received. However, in any event, 
responses will be disclosed in an anonymous or summary format.  

 
 
Q.3 Do you wish details of your response to be withheld? If yes,  please 

provide reasons.  
 
 
 
 
3. Care Proceedings Graduated Fee Scheme 
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Scope - Providers 
 
2.1. The scheme will apply to all providers with a Unified Contract in Family from 

October 2007. The Unified Contracts will be in place from 1 April 2007 and 
providers will be required to provide both Controlled and Licensed Work 
where appropriate. There are currently no minimum contract requirements set 
for work undertaken at each level of service. Those providers who formerly 
had a licence-only contract will be given a maximum number of new matter 
starts for Controlled Work (based on the number of certificates applied for and 
granted in 2005/06). Suppliers may apply for an increase in new matter starts 
if required. 

 
 
Scope - Work 
 
2.2 The scope of the work remains as set out in the Sustainable Future document 

i.e.: 
 

• The scheme will apply to all Public Law Family cases at Legal Help 
(Level 1) 

• For all other levels of service (Levels 2 and 3 and advocacy) the scheme 
will apply to care and supervision proceedings (s31 Children Act 1989 ) 
and related proceedings only 

• Emergency Protection Orders are excluded from the scheme. 
 
2.3 All other Public Law Family work is excluded from the scheme at Level 2, 

Level 3 and for advocacy and will continue to be remunerated under the 
existing arrangements of hourly rates. It is our intention that over time we will 
integrate more work into the fixed fee scheme. 

 
2.4 Cases where the total costs of the case (i.e. profit costs, counsel costs and 

disbursements but excluding VAT) qualify as Very High Cost Cases (VHCCs) 
will be excluded from the scheme. Since December 2006 these cases have 
been managed by the Special Cases Unit based in Reading. More 
information on this can be found on the Legal Services Commission (LSC) 
website at http://www.legalservices.gov.uk/docs/news/Focus_52.pdf 

 
2.5 Following the implementation of the fee scheme in October 2007 we will be 

monitoring the profile of cases that are not paid under standard fees because 
they are VHCCs and we may in the future seek to increase the scope of 
cases that are managed under the VHCC approach. 

 
2.6 Appeals against final orders are excluded from the fee scheme however 

appeals against interim orders are included. 
 
 
Summary of the Fee Structure 
 
2.7 As stated in the Way Ahead advocacy is excluded from the scheme in 

October 2007 and we will seek to introduce set rates for advocacy covering 
both solicitors and barristers in April 2008. Advocacy includes all time spent at 
court including negotiation at court as well as travel to court and waiting time 
at court. It does not cover preparation for hearings, that is covered by the 
standard fees.  
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2.8 Many consultation responses raised concerns about the financial risks that 

standard fees would place on practitioners. We have considered these and 
have reduced the escape mechanism for the scheme down from four times 
the limit to two times the limit (at Level 3) and to three times the limit (at 
Levels 1 and 2). This will significantly increase the number of cases that are 
paid on hourly rates and we will monitor the use of exceptional cases. 

 
2.9 Following publication of the Way Ahead document we have reviewed the 

issue of the payment of the 15% panel member uplift. After careful 
consideration of the many responses we received to this consultation 
question our view remains that the 15% panel member uplift will no longer be 
payable on the standard fee. Payment of the 15% uplift has not resulted in an 
increase in the number of panel members, which has been steadily declining. 
The money that has historically been spent on the uplift has been distributed 
across all the fees. We believe that peer review will remain the route to 
ensure the quality of services provided. More experienced staff will have their 
expertise rewarded as they will gain under standard fees by dealing with 
cases more efficiently and achieving better outcomes for clients. We are 
committed to ensuring that there are incentives for young solicitors to enter 
the profession and build up experience in this important area of work and this 
will be done through our training grant scheme. 

 
2.10 The 15% panel uplift will continue to apply to advocacy. This is an interim 

measure whilst panel membership is reviewed as part of development of 
standard fees for advocacy for April 2008. 

 
2.11 The 15% panel uplift will continue to apply to exceptional cases. Once the 

cost of the case calculated on normal hourly rates has reached the 
exceptional case threshold then all the work on the case will be paid on hourly 
rates and the panel uplift may be claimed on all work undertaken by a panel 
member. The 15% panel uplift will continue to be paid on cases that fall 
outside the scope of the scheme. The payment of the 15% panel uplift will be 
reviewed in the future. 

 
2.12 The fee structure is set out in the tables below. We received many responses 

as to whether there should be national or London/non-London fees with 
opinion evenly split. We are proposing that the fees at Levels 1 and 2 are 
national fees. This is consistent with the other schemes such as TFF 
Replacement and at this level costs vary as much between regions as within 
regions. 

 
2.13 Our general approach, with the care proceedings scheme as with others, has 

been to move to a national fee where feasible. It is our view that appropriate 
regional prices will be best set by competition. Existing differentials do not 
necessarily reflect a best value price – for example we would expect prices in 
some high cost areas where there are lots of suppliers to reduce after 
competition. 

  
2.14 Nevertheless, it is important that we maintain a scheme that is sustainable 

during the transition to competition. In family the impact of setting national 
fees at the certificated level could in our view, have an unacceptable effect on 
access in the short term because of the current profile of supply.   
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2.15 We are therefore proposing that the fees at Level 3 are supra regional fees 
based on four geographic regions using the boundaries of the existing LSC 
offices. We are proposing fees based on a supra regional level as this 
reduces the amount of variation of costs in nearly all cases. In addition to this, 
there is less deviation within the supra regional distributions than there is in 
many equivalent regional distributions. Each supra regional fee is based on 
the total costs of cases claimed in 2005/06 in that region, and therefore 
reflects the actual current differences between costs in the regions 
concerned. 

 
2.16 The regions, including the LSC Regional Office boundaries are: 
 

• Southern: incorporating London, Brighton, Reading and Bristol  
• Midlands: incorporating Birmingham, Nottingham and Cambridge  
• Northern: incorporating Newcastle, Leeds, Liverpool and Manchester  
• Wales 

 
2.17 The fees are based upon the region in which the supplier is based and not the 

court. So for example if a supplier based in Cambridge was running a case 
through a court in Manchester the applicable fees would be the Midland fees. 
 
 

Q.4 Do you consider the supra regional groupings at Level 3 appropriate?  
 
 
2.18 Note that if the regions are changed then the fees will change as well. 
 
2.19 The fees are payable for each stage that a case reaches i.e. if a case 

proceeds through Levels 1, 2 and 3 then the Level 1 fee + Level 2 fee + Level 
3 fee will be payable. If a case starts at Level 3 (e.g. client comes in when 
proceedings have already begun) then only the Level 3 fee will be payable. 
We are proposing that only half the Level 3 fee will be payable where a client 
drops out of the case during level 3, e.g. after the first hearing, or only 
becomes involved in the case part way through e.g. after the first hearing. 

 
 
Q.5 Do you agree with the proposal to only pay half the Level 3 fee where 
 the client is not involved throughout the case?  
 
 
2.20 The proposed fees are set out in the table below. There are different fees 

payable for children depending on whether there is one child represented or 
more than one child represented. There are also different fees in respect of 
parents dependent on whether one parent or both parents are represented. A 
detailed explanation of how the fees were calculated can be found on the 
website. 

 
 
Level 1 – Initial advice 
 

National (excluding VAT) 
£136 
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Level 2 – Negotiation 
 

National (excluding VAT) 
£306 

 
 
Levels 3 - Full Representation (Excluding VAT) 
 

Party Court 
No. of 
Clients Midlands North South Wales 

Child Other 1 £2,602 £2,300 £2,978 £2,818 
Child Other 2+ £3,903 £3,451 £4,466 £4,226 
Child High 1 £3,460 £3,060 £3,960 £3,747 
Child High 2+ £5,191 £4,589 £5,940 £5,620 

Joined Party Other 1 £1,289 £971 £1,719 £1,466 
Joined Party High 1 £1,714 £1,292 £2,287 £1,949 

Parent Other 1 £2,465 £1,880 £2,836 £2,466 
Parent Other 2 £3,081 £2,350 £3,545 £3,083 
Parent High 1 £3,278 £2,500 £3,772 £3,280 
Parent High 2 £4,098 £3,125 £4,715 £4,100 

 
 
Examples  
 
A solicitor based in Brighton acting for a parent where the client had sought early 
advice and the case had then proceeded to the county court and been resolved 
following the case management conference would receive the following fees: 
£136 + £306 + £2,836 (exclusive of VAT) 
 
A solicitor based in Nottingham acting for a child in a case in the County Court where 
they had become involved in the case after the issue of proceedings would receive  
£2,602 (exclusive of VAT) 
 
In both of the above cases advocacy would be paid in addition to the standard 
fees. 
 
 
Level 1 – Initial advice 
 
2.21 The scope of this level remains the same as set out in Legal Aid: a 

Sustainable Future. It is based on a single fee for initial advice that has been 
calculated using average claims made by providers during 2005/06. Where 
cases at this level exceed three times the fee they will be considered 
exceptional and paid on Legal Help hourly rates.  
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Level 2 - Negotiation 
 
2.22 The scope of this fee remains as set out in the consultation paper i.e. advice 

and support for parents or those with parental responsibility focussed around 
negotiations with the Local Authority to resolve disputes where the Local 
Authority has issued notice of their intention to issue proceedings.  

 
2.23 Responses to the consultation indicated that the practice of some Local 

Authorities was not to issue a notice of intention to issue proceedings. The 
Review of the Child Care Proceedings System in England and Wales (the 
Child Care Proceedings Review) recommended that the local authority should 
provide notification to the parent and the child of its intention to issue 
proceedings. Such a requirement is to be included in a revision of the 
Children Act Guidance for local authorities (issued by the Department for 
Education and Skills and the Welsh Assembly) which is anticipated will be 
available from the end of June 2007.  We will amend the Funding Code 
Guidance effective from 1 April 2007 to extend the definition of General 
Family Help to include providing pre-proceedings advice in line with the local 
authority guidance when introduced. This will be in place until the 
implementation of the new fee scheme in October 2007. 

 
2.24 We have carefully considered the consultation responses which suggested 

that this level of service should be broadened to include not just parents but 
also children, their representatives and other parties. As this is a new level of 
service we intend to offer it only to parents at this stage in line with 
recommendations made by the Child Care Proceedings Review and to 
monitor its effectiveness before considering whether it should be made 
available more widely. Many consultation responses expressed the view that 
six hours was not sufficient time. We will monitor the time spent at this level 
and review if necessary. Work may be undertaken once the Local Authority 
provides written notice of their intention to issue proceedings.  

 
2.25 There may be exceptional cases at this level. The exceptional threshold is 

three times the standard fee. This is in line with the exceptional case limit for 
other Controlled Work. The calculation as to whether a case is exceptional 
will be based on the Controlled Legal Representation (CLR) rates rather than 
Legal Help rates as these were rates used to calculate the fee. This approach 
supports the aim of the introduction of Level 2 to promote earlier resolution 
and prevent or shorten proceedings wherever possible. 

 
2.26 Where an Emergency Protection Order (EPO) has been made and the Local 

Authority issues emergency care proceedings then the work will be done as 
an emergency application under Legal Representation and is excluded from 
the scope of the scheme. If once the child has been made safe the Local 
Authority issues a notice of intention to proceed then it may be that pre-
proceedings advice at Level 2 is more appropriate. However if the care 
proceedings have been issued then it will be more appropriate to start at 
Level 3. 

 
2.27 From October 2007 both Level 1 and 2 will be defined as Controlled Work. 

Therefore payment for these levels will be made on the same basis as 
Controlled Work, which is currently made through Standard Monthly 
Payments. 
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2.28 Part of the funding for this level of service is additional money introduced on 
the basis that in the future this will result in a reduction in the number of cases 
heard at court or a narrowing of the issues that reduces costs. We will monitor 
the effectiveness of this level of service and if it does not achieve its 
objectives then we will review it. 
 
 

Level 3 – Full Representation 
 
2.29 Some consultation responses expressed concerns about having three stages 

at Level 3 based on the stages of the Protocol for Judicial Case Management 
in Public Law Children Act Cases (the protocol). This was because the 
protocol is not followed consistently across the country and as the protocol 
was reviewed as part of the Child Care Proceedings Review it is likely that 
there will be changes to the stages of the protocol later in the year. Once the 
revised protocol has been implemented in April 2008 and bedded in we will 
review how the scheme will work alongside the protocol.  

 
2.30 Suppliers raised concerns about the assumptions that we made around the 

number of cases that would complete at each level. We therefore propose a 
single stage at this level for all work undertaken following the issue of 
proceedings up until the conclusion of a case, excluding advocacy. We 
believe that this approach, combined with the lower exceptional case 
threshold, will address the majority of supplier concerns on this particular 
issue. 

 
 
Q.6 Do you agree with the approach of having a single stage at Level 3? 
 
 
2.31 The standard fee will include all preparation (including preparation for 

hearings) as well as all costs relating to preparation i.e. attending the client 
and conferences with counsel and experts. All travel and waiting are included 
in the standard fee except for the travel and waiting in relation to advocacy. 

 
2.32 There are different fees payable at this Level depending on whether: 

• the client is a child, a parent (or person with parental responsibility) or  
a joined party 

• there is more than one child being represented 
• both parents are represented by a single solicitor 
• the case is heard in the High Court or in the County Court/Family 

Proceedings Court (FPC). 
 
2.33 There were mixed responses as to whether there should be a distinction 

between client types. Some responses said it took more time to act for 
parents because they may have psychological and/or intellectual problems 
that made dealing with them difficult. Other responses said that it took more 
time when acting for children because the children’s representatives are 
usually the lead solicitor responsible for the arranging professional meetings 
and other additional activities. We have based the revised fees on historical 
data, which shows that costs are on average higher when acting for children. 
Therefore the children fees are calculated on the basis of the historical data 
relating only to representing children, and so on. 
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2.34 There are two different fees payable when representing children. One fee is 
payable when acting for a single child and a different fee (which is 50% 
higher) is payable if acting for two or more children. This will cover the 
majority of cases as our data shows that approximately 85% of cases relate 
to two or fewer children. Both fees will be subject to an exceptional case limit 
of two times the fee payable. 

 
 
Q.7  Do you agree with revised proposals around acting for more than one 

child on the same case? 
 
 
2.35 There are two fees payable when representing parents. One fee is payable 

when acting for one parent and a different fee (which is 25% higher) is 
payable if acting for both parents. We will monitor conflict of interest more 
closely to encourage separate representation only where a conflict is 
probable.  

 
 
Q.8 Do you agree with revised proposals around acting for more than one 

parent on the same case? 
 
 
2.36 The fee for joined parties will include those parties who have intervenor status 

and are joined because e.g. allegations have been made and their 
reputations could be harmed considerably if they do not get representation. 
Where a joined party is only joined much later in the proceedings then only 
half the Level 3 fee will be payable. 
 

2.37 The fees for High Court cases have been calculated on the basis of a 33% 
uplift over other courts as cases are generally more complex in the High 
Court. Any case being heard in the High Court may claim this higher fee. The 
fee payable will be based on the court in which the case finishes e.g. if case 
starts in the county court and transfers to the High Court and is concluded 
there, the standard fee payable in respect of the case will be the High Court 
fee. 

 
2.38 From 1 April 2007 there will be harmonised rates in the Magistrates and 

County Courts. These new rates will apply to all work being paid on hourly 
rates i.e. advocacy, exceptional cases and work outside the scheme. The 
regulations in relation to these rates have been the subject of a separate 
consultation by the Department of Constitutional Affairs. 

 
2.39 Several consultation responses stated that where there were related 

proceedings in a case then there should be a separate higher fee. Related 
proceedings are defined as any proceedings which are related to any section 
31 proceedings that are being heard together with those proceedings or in 
which an order is being sought as an alternative to an order in those 
proceedings e.g. placement orders. 

 
2.40 After consideration of the responses we are not proposing that there be a 

separate fee or a bolt-on for cases involving related proceedings. If these 
cases are particularly lengthy they are likely to become exceptional cases and 
payable on hourly rates. 
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2.41 All payments for advocacy including Counsel’s fees will be excluded from the 
scheme in October 2007. We will set rates for advocacy work that cover both 
solicitors and counsel which will involve a reworking of the Family Graduated 
Fee scheme for barristers from April 2008. We will consult on these proposals 
later in the year. In the interim advocacy will continue to be claimed in the 
usual way. The 15% panel uplift is payable on these fees and further uplifts 
may be claimed for care and conduct. We propose to restrict the maximum 
total uplift claimable to 100%. This will include the 15% panel uplift.  

 
2.42 Advocacy is defined as all work associated with being at Court including 

travel to court, waiting and attendance/conference. For the avoidance of 
doubt, preparation for hearing is included in the standard fees.  

 
 
Q.9 Do you agree with the definition of advocacy? If not, what amendments 

would you suggest? 
 
 
2.43 Following the previous consultation we undertook a file review exercise 

looking at a range of assessed bills, both by the LSC and the Courts. Data 
from the exercise shows that nearly a third of the profit costs in relation to s31 
cases are advocacy costs. The fees have been modelled on the basis of this 
data. There is a risk that a higher percentage of work will be claimed as 
advocacy and therefore be paid outside the standard fee on hourly rates. We 
will monitor the costs of advocacy to ensure that the correct definition of 
advocacy is being applied to cases. Further information on the file review 
exercise is contained in a separate document on the website. 

 
2.44 When a case progresses to Level 3 then a certificate will be applied for as 

happens now. The cost limitation on the certificate will be set at two times the 
relevant standard fee plus 30% of the standard fee in respect of the advocacy 
costs. 

 
 
Exceptional cases 
 
2.45 The exceptional case threshold is set at two times the standard fee at Level 3 

in response to concerns raised by providers about a four times limit placing 
too much risk on providers and to reflect the high values and low volumes of 
work at this level.  

 
2.46 Cases will be considered as exceptional if the value of the work (profit costs 

excluding advocacy, any uplifts that may be claimed and VAT) when 
calculated on an hourly basis exceeds two times the standard fee.  

 
2.47 When it is likely that a case will be exceptional then an application for an 

increase in the costs limitation will need to be made to the Regional Office as 
happens now. 

 
2.48 We will monitor the profile of exceptional cases including the proportion of 

exceptional cases as a part of all Family cases, the average costs of these 
cases and the assessment rates of the bill submitted in respect of these 
cases. 
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2.49 All cases that are claimed as exceptional will be subject to cost assessment. 
There were mixed responses to assessment in the consultation. Many 
suppliers said that that the Courts should assess bills, other suppliers were in 
favour of the LSC assessing bills as these were processed and paid more 
quickly. The existing rules in relation to the assessment of bills will remain for 
the present time. Therefore, the LSC will continue to assess any bills for 
exceptional cases in the Family Proceedings Court (FPC) or under £2,500 
and the Courts will continue to assess all other bills for exceptional cases 
over £2,500. We intend to have further discussions with Her Majesty’s Court 
Service (HMCS) regarding workloads. 

 
2.50 Any cases over £25,000 will be managed by the Special Cases Unit and 

assessed in the usual way and the 15% panel uplifts and any other applicable 
other uplifts may be claimed. 

  
2.51 A summary of the uplifts claimable at Level 3 is set out in the table below.  
 

 Standard Fee  Advocacy Exceptional 
Case 

High Cost Case 

Panel Uplift No Yes Yes Yes 
Other Uplift No Yes – up to 

100% 
Yes – up to 

100% 
Yes – up to 

100% 
 
 
Clients changing solicitor 
 
2.52 There may be circumstances during a case where it is necessary for a client 

to be represented by a new solicitor. Where a change of solicitor is justified 
then the general rule will be that if a client transfers part way through Level 1 
or 2 then the full fee is payable to both the original solicitor and the new 
solicitor. 

 
2.53 If the client transfers part way through Level 3 the original solicitor will receive 

50% of the Level 3 fee with the new solicitor receiving the other 50% of the 
fee. Both solicitors will receive their advocacy costs. There may be 
circumstances where the change of solicitor arose because there was a 
conflict where the original solicitor had been acting for two clients and cannot 
continue to do so e.g. where acting for both parents in a case. In these 
circumstances the original solicitor will receive the full fee in respect of the 
remaining client and half of the additional amount paid in respect of the 
second client who then seeks additional representation. The new solicitor will 
receive the full fee for the work carried out at the relevant level/s for the client. 

 
2.54 Where the work undertaken by the original solicitor on the case is exceptional 

then the original solicitor will receive their full exceptional costs. The second 
solicitor will receive the standard fee unless their costs become exceptional 
as well.   

 
2.55 These different approaches to Controlled (Levels 1 and 2) and Licensed Work 

(Level 3) reflect the way data is recorded at the moment.  Where a client 
transfers at the Controlled Work level, then the new provider will start a new 
matter, which will be separately reported. When a client transfers at the 
Licensed Work level, the certificate would normally transfer and the costs of 
both providers would be included in our data as to the cost of that particular 
case. 



 16 

      
Q.10 Do you agree with the proposed approach to payment where a client 

changes solicitor? 
 
 
2.56 Many consultation responses stated that one of the largest cost drivers in 

child care cases was the frequency of experts being used and the amount 
that they cost. We intend to develop proposals to introduce standard fees for 
the payment of experts for different expert evidence, depending on the level 
of expertise being used.  

 
2.57 We will shortly be commencing a data collection exercise to understand more 

clearly: 
 

• Volume, minimum and maximum spend per expert type, and the 
average costs of the final bills for each of the following experts in 
producing reports and providing evidence:  

 
a) Child Psychiatric Report 
b) Adult Psychiatric Report 
c) Child Psychological Report 
d) Adult Psychological Report 
e) Residential Assessment 
f) Independent Social Workers 
g) Paediatricians 
h) Medical (Physicians/ Doctor)  
i) Contact Centres 

 
• The number of expert reports per case (min & max volume, with 

average) 
• The length of time spent per expert and any applicable hourly rate for 

the different types of expert (shown in the invoice). This will be 
identified by the actual name of the expert used, so that we can also 
establish which experts in any given field are costing us more. 

• Any reasons given for why a particular expert was instructed e.g. were 
they known to the Local Authority, barrister etc. 

 
2.58 This approach will support the work we are doing with the Chief Medical 

Officer (CMO), the Department for Constitutional Affairs (DCA), Her Majesty’s 
Court Service (HMCS) and the Department of Health (DoH) to consider the 
most appropriate way to commission expert medical opinion in care 
proceedings via NHS trusts, following the CMO consultation published in 
December 2006. 

 
2.59  The consultation on proposed changes to the Funding Code, available on our 

website, also sets our proposals to control the increasing costs of Residential 
Assessments. 
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3. Family Help - Private  
 
 
Scope - Providers 
 
3.1 The scheme will apply to all providers with a Unified Contract in Family from 

October 2007. The Unified Contracts will be in force from 1 April 2007 and 
providers will be required to provide both Controlled and Licensed Work 
where appropriate. We will take the same approach to matter starts as set out 
in paragraph 2.1 above.  

 
 
Scope - Work 
 
3.2 Several responses to the consultation said that certain cases should be 

excluded from the scheme. Suggestions included more complex matters such 
as Trusts of Land and Appointment of Trustees Act (TOLATA) cases, Rule 
9.5 cases and Child Abduction. There were also concerns raised about 
Domestic Violence cases. 

 
3.3 All Private Law Family work will be covered by the schemes at Levels 1 and 2 

although domestic violence cases will be treated differently (see below). 
TOLATA cases will be covered by the Finance fee at Level 2 but will be 
excluded following the issue of proceedings (Level 3) where they will be 
subject to hourly rates under a certificate. This is due to the nature of these 
cases i.e. they follow the Civil Procedure Rules and are more costly, take 
longer and have different costs rules. It is our intention to bring these into the 
fixed fee scheme in the future. 

 
3.4 Applications for Emergency Representation for domestic violence cases have 

been and remain excluded from the scheme and will continue to operate as at 
present. Therefore, the majority of work in relation to domestic violence is 
excluded. Where initial advice is provided in a domestic violence case it will 
be covered by the Level 1 fee. In other cases where an emergency 
application is required e.g. for a freezing order to prevent the dissipation of 
marital assets, then the application is made as now using devolved powers 
and the relevant fixed fee will be payable. 

 
3.5 Child Abduction cases are included within the scheme. We looked at the data 

on child abduction cases that showed that the number of these cases is small 
and most of them would fall into the exceptional category leading to payment 
on an hourly basis.  

 
3.6 The scheme does not cover a final contested hearing and where cases 

cannot settle prior to the final hearing, providers will continue to apply to the 
LSC for a full representation certificate in the usual way. Fixed fees for this 
work will be introduced in April 2008 following a consultation later this year. 

 
3.7 Cases under Level 3 where the total costs (i.e. profit costs, counsel costs and 

disbursements but excluding VAT) qualify as Very High Cost Cases (VHCCs) 
will be excluded from the scheme. Since December these cases have been 
managed by the Special Cases Unit based in Reading. Following the 
implementation of the fee scheme in October 2007 we will be monitoring the 
profile of cases that are not paid under standard fees because they are 
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exceptional or are VHCCs and we may in the future seek to increase the 
scope of cases that are managed under the VHCC approach. 

 
3.8 Appeals against final orders are excluded from the fee scheme however 

appeals against interim orders are included. 
 
 
Fee Structure 
 
3.9 We received a significant number of responses on our proposal to include 

advocacy in the standard fees. We have carefully considered the comments 
and propose that all advocacy costs including instruction of counsel and travel 
and waiting costs in relation to advocacy remain included in the scheme. This 
also includes any costs for instructing solicitor advocates or solicitors to act as 
agents. Work in preparation for a final hearing and attendance at a final 
hearing will remain excluded until April 2008 pending further consultation and 
will continue to be paid on hourly rates for solicitors or under Family 
Graduated Fees for counsel.  

 
3.10 Disbursements remain excluded from the fees and are payable in addition.  
 
3.11 Many consultation responses queried why we were proposing that counsel 

was included for Family Help but excluded for the Care Proceedings 
Graduated Fee scheme. It is our intention that all advocacy will be covered 
from April 2008 and this is an interim measure. The inclusion of counsel costs 
in the Level 3 fee of Private Family Help is based on the fact that at this level 
of assistance, covering issue of proceedings but excluding a final contested 
hearing, the use of counsel is limited. Public Law Level 3 includes 
proceedings at final hearing, where there is a significant amount of advocacy. 

 
3.12 It will be the responsibility of solicitors to negotiate with counsel and other 

advocates as to the fee that they will be paid. The revised fees have been 
substantially restructured and the higher amounts payable will allow solicitors 
to instruct counsel/advocates where appropriate and to instruct 
counsel/advocates with the relevant experience. All the payments paid under 
the FGF scheme for the relevant units of work i.e. excluding a final hearing 
and exceptional cases, have been included in the scheme. The FGF fees that 
were paid have been averaged over all the fees at Level 3 (counsel or no 
counsel). 

 
3.13 Where a case is exceptional and therefore paid on hourly rates then all the 

costs of instructing counsel will be paid under the Family Graduated Fee 
Scheme. This will include payments of any relevant Special Issue Payments 
(SIPs) as is currently the case. When calculating whether a case is 
exceptional the solicitor costs should be used as well as the counsel costs 
where they are instructed. For the purpose of this calculation, counsel’s costs 
are the costs negotiated with the individual barrister limited to a maximum of 
the applicable Family Graduated Fees. The cost of SIPs must not be included 
in the calculation of whether a case is exceptional. 

 
 
Q.11 Do you agree with this approach to calculating whether a case is 

exceptional? 
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3.14 Several consultation responses raised concerns about the financial risks that 
standard fees would place on practitioners. We have considered these and 
have reduced the escape mechanism from the scheme down from four times 
the limit to three times the limit.  There are two stages at which the escape 
mechanism will apply, at Levels 1 and 2 combined and then at Level 3. This 
will significantly increase the number of cases that are paid on hourly rates. 

 
3.15 The exceptional case limit is higher than for the Care Proceedings fees at 

Level 3. This is due to the higher volume of cases undertaken in Private Law 
which allow for more variation in costs. 

 
3.16 Following publication of the Way Ahead document we have reviewed the 

issue of the payment of the 15% panel member uplift. After careful 
consideration of the many responses we received to this consultation 
question our view remains that the 15% panel member uplift will no longer be 
payable. The money that has historically been spent on the uplift has been 
distributed across all the fees. We believe that peer review will remain the 
route to ensure the quality of services provided and that more experienced 
staff will gain under standard fees as they will deal with cases more efficiently 
and achieve better outcomes for clients. We are committed to ensuring that 
there are incentives for young solicitors to enter the profession and build up 
experience in this important area of work and this will be done through our 
training grant scheme. 

 
3.17 The 15% panel uplift will continue to apply to exceptional cases. Once the 

cost of the case calculated on normal hourly rates (and counsel fees as set 
out above) has reached the exceptional case threshold then all the work on 
the case will be paid on hourly rates and the panel uplift may be claimed on 
all work undertaken by the requisite panel member. The payment of the 15% 
panel uplift will be reviewed in the future. 

 
3.18 The 15% panel uplift will continue to be paid on cases that fall outside the 

scope of the scheme namely, TOLATA cases and all work undertaken under 
Legal Representation i.e. preparation for the final contested hearing and work 
at the final contested hearing. This will be subject to a further consultation 
later in the year. 

 
3.19 A final hearing is the last hearing in a case where the final determination of 

the case is made. There may be interim hearings on specific issues within a 
case that are the final determination of particular issues in the case. These 
are considered as interim hearings and are included in the standard fees. 

 
3.20 The fee structure is set out in the tables below. We received many responses 

as to whether there should be regional or London/non-London fees with 
opinion evenly split. We are proposing that, consistent with other civil fee 
schemes covering Controlled Work, the fees at Levels 1 and 2 are national 
fees. However, there will be higher fees at level 2 and 3 for London suppliers 
– see 3.23 below.  

 
3.21 Our general approach to the issue of regional/national fees is set out at 

paragraph 2.15 above. As in care proceedings, we are proposing that the 
fees at Level 3 are regional fees based on four geographic regions using the 
boundaries of the existing LSC offices. The regions, including the LSC 
Regional Offices are: 
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• Southern: incorporating London, Brighton, Reading and Bristol  
• Midlands: incorporating Birmingham, Nottingham and Cambridge  
• Northern: incorporating Newcastle, Leeds, Liverpool and Manchester  
• Wales 
 

3.22 The fees are based upon the region in which the supplier is based and not the 
court. So for example if a supplier based in Cardiff was running a case 
through a court in Liverpool the applicable fees would be the Wales fees. 

 
3.23 The difference of average costs between London and non-London, and the 

variation of costs within London is much greater in private than in public family 
law. We do not necessarily consider this difference to be justifiable, but in 
order to ensure that we maintain a reasonable balance of supply during the 
period of transition to fixed fees, after restructuring the fees based on the four 
supra regions, we therefore have also added an uplift of 16% to the fees for 
London suppliers at levels 2 and 3.  This has not been taken from the fees for 
other areas. Effectively this will give five groupings of fees. We consider this 
as a transitional measure–we would expect London prices to come down 
either through competition or because of our drive to ensure that cases settle 
at an early stage. We will therefore look more closely at the justification for the 
profile of London claims and this uplift will be subject to review.        
 
 

Q.12 Do you consider the supra regional groupings at Level 3 appropriate? 
 
 
Q.13 Do you consider the London uplift at Levels 2 and 3 appropriate? 
 
 
3.24 The fees are payable for each stage that a case reaches i.e. if a case 

proceeds through Levels 1, 2 and 3 then the Level 1 fee + Level 2 fee + Level 
3 fee will be payable.  

 
3.25 The proposed fees are set out in the tables below. There are different fees 

payable depending on the type of case and the conclusion of the case at 
each stage. 

 
 
Level 1 – Initial advice 
 

National (excluding VAT) 
£94 

 
 
Divorce - Petitioner 
 

National (excluding VAT) 
£130 
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Level 2 – Children 
 

 Settled (Exc VAT) Not settled (excl 
VAT) 

 £324 £203 
London  £376 £235 

 
 
Level 2 – Finance 
 

 Settled (Exc VAT) Not settled (excl 
VAT) 

 £357 £223 
London   £414 £259 

 
 
Level 3 – Children (Excluding VAT) 
 

Midlands North South London Wales 
£739 £654 £1,047 £1,215 £683 

 
 
Level 3 – Finance (Excluding VAT) 
 

Stage Midlands North South London  Wales 
3a – settles before FDR £206 £202 £223 £259 £206 
3b – proceeds to final 
hearing £711 £688 £954 £1,107 £603 
3c – settles before final 
hearing £996 £963 £1,335 £1,549 £845 
 
 
 
Example 1 
A supplier based in London dealing with a case involving Finance issues only where 
it is not resolved at Level 3 but continues to a final hearing will receive the following 
payments (VAT exclusive): 
 
£94 + £259 +  £259 + £1,107     This is a total of £ 1,719 
 
Example 2 
A supplier based in Wales dealing with a case involving both substantive Children 
and Finance issues that all resolve at Level 2 would receive the following payments 
(VAT exclusive): 
 
£94 + £324 +£357 This a total of £775 
 
Example 3 
A supplier in Manchester dealing with a case involving both substantive Children and 
Finance issues where the children issues are not resolved but continue to a final 
hearing and the financial issues are resolved at a Financial Dispute Resolution 
Hearing will receive the following payments (VAT exclusive): 
 
 £94 + £203 + £223 + £654 + £202 + £963 This is a total of £2,339 
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3.26 For a detailed explanation of how the fees were calculated please refer to the 
separate document on the website. In summary the fees are higher than 
previously proposed due to: 

 
• Fees now being calculated on 2005/06 data and not 2004/05 data 
• Having different fees for different types of work 
• Including some of the funding previously spent on Legal 

Representation on the basis that some cases will now settle earlier in 
the process 

 
 
Level 1 – initial advice and assistance and divorce proceedings 
 
3.27 There is a single fee payable at this stage irrespective of the number of 

issues involved. Level 1 covers the initial meeting with the client. Level 1 may 
cover more work than simply meeting with the client e.g. it may also include 
writing to the other party on behalf of the client. Where a client has 
substantive issues they will then move to Level 2. 

 
3.28 All Change of Name applications, Wills and Advice about the Funding Code 

Referral to Mediation and about the mediation process generally are claimed 
as Level 1.  

 
3.29 There is a different Level 1 fee payable where acting for the petitioner in 

divorce/judicial separation proceedings or the dissolution of a civil partnership 
and there are no further issues. If the proceedings are contested and there 
are no other issues save for the divorce/judicial separation or dissolution then 
a certificate is applied for in the usual way. 

 
3.30 Where acting for the respondent in divorce/ judicial separation proceedings or 

the dissolution of a civil partnership with no further issues the Level 1 fee is 
payable. If the divorce or dissolution proceedings are contested then a 
certificate is applied for in the usual way. 

 
3.31 Where a case involves only domestic violence issues at Level 1, and there 

are therefore no children/financial issues to move the case onto a Level 2 fee 
there will be an exceptional case limit of three times the fee. (Level 2 fees 
relating to children and finance are based on the cost of all cases –including 
those where there are domestic violence issues). Of course, in cases that 
involve domestic violence, an application for emergency representation can 
also be made in the usual way and the initial advice would normally be 
claimed under the certificate. There are no other exceptional cases at Level 1. 

 
 
Q.14 Do you agree with this approach to domestic violence at Level 1? 
 
 
Level 2 - Children 
 
3.32 Level 2 will cover the provision of on-going assistance with a substantive 

dispute and attempting to resolve it through negotiation, or in some 
circumstances, the issue of proceedings.  
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3.33 The Level 2 Children fee includes all work up to and including any conciliation 
appointment. It includes advising and assisting the client to issue proceedings 
for the purposes of obtaining the first hearing/appointment. It also includes the 
issue of proceedings for the purposes of obtaining a consent order in which 
case it includes completion of the work necessary to obtain the order. 

 
3.34 It is our intention that save in exceptional circumstances the solicitor should 

not attend the conciliation appointment with the client and the CAFCASS 
officer. There may be exceptional cases where suppliers may choose to 
attend at court with their client. This is covered by the Level 2 fee and there 
will be no additional payment for this work. 

 
3.35 Level 2 is Controlled Work and therefore it will be for individual solicitors to 

decide when they formally put themselves on record. It is anticipated that 
once they are in receipt of Level 3 they will go on the record as representing 
the client.   

 
3.36 Level 2 fees include work that was previously done under Legal Help and/or 

Help With Mediation to support the mediation process, to provide advice as 
the mediation process progresses and to get any agreement reached through 
mediation made into a consent order. The requirement to have considered 
mediation will now be applied when Level 3 funding is sought. Consideration 
of mediation may occur shortly after the conciliation appointment has failed to 
secure agreement. Mediation and the conciliation appointment are very 
different and clients should, where appropriate, have as many opportunities 
as possible to resolve their disputes over children without recourse to 
contested litigation. 

 
3.37 There are different fees payable at Level 2 depending on whether the case is 

settled at Level 2 or not. A case is settled where parties reach agreement on 
issues such that they do not require further legal representation. 

 
3.38 A case will also be deemed settled at this stage if it does not settle at the 

conciliation appointment but shortly after as a result of the conciliation 
appointment i.e. the parties do not immediately reach an agreement with the 
CAFCASS officer but do so after discussions after the appointment. Cases 
where the outcome is unknown or the client ceases to provide instructions or 
transfers to another solicitor will be considered as not settled and only the 
non-settled fee may be claimed.  

 
3.39 Level 2 is Controlled Work. Therefore court applications under this level of 

service are currently exempt from payment of court fees. If court fees do 
subsequently become payable then they will be claimable as a disbursement. 
This is a change from the current contract position which states that court 
fees are not payable as a disbursement for Controlled Work. 

 
 
Q.15 Do you agree with the scope of children cases at Level 2? 
 
 
Q.16 Do you agree with the concept of a higher fee where settlement is 

achieved at Level 2 in children cases? 
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Level 2 – Finance 
 
3.40 The Level 2 Finance fee includes all work up to but not including the issue of 

proceedings except where proceedings are issued for the purposes of 
obtaining a consent order in which case it covers completion of the work 
necessary to obtain the order.   

 
3.41 Level 2 fees include work that was previously done under Legal Help and/or 

Help With Mediation to support the mediation process, to provide advice as 
the mediation process progresses and to get any agreement reached through 
mediation made into a consent order. The requirement to have considered 
mediation will now be applied when Level 3 funding is sought. 

 
3.42 There are different fees payable at Level 2 depending on whether the case is 

settled at Level 2 or not. A case is settled where parties reach agreement on 
issues such, as they do not require further legal representation. 

 
3.43 Cases where the outcome is unknown or the client ceases to provide 

instructions or transfers to another solicitor will be considered as not settled.  
 
 
Q.17 Do you agree with the scope of finance cases at Level 2? 
 
 
Q.18 Do you agree with the concept of a higher fee where settlement is 

achieved at Level 2 in finance cases? 
 
 
Level 2 – Children and Finance 
 
3.44 Where the case involves substantial children and finance issues both the 

children and finance fees may be claimed. We will monitor the claims of 
suppliers to see if there are changes in case mix and in the case profiles such 
as case categories, stages completed and the outcomes achieved. 

 
3.45 Where there is a case involving both issues and only one issue settles at level 

2, then the higher fee is payable only for the issue that has settled. For 
example if  the children issues are settled but not the financial issues then the 
settled Level 2 fee in respect of the children issues and the non-settled Level 
2 fee in respect of the financial ones should be claimed.  

 
3.46 Cases can be exceptional at this Level. The exceptional case threshold will 

be calculated on the basis of three times the Level 1 plus the Level 2 fees. 
The hourly rates used to calculate whether a case is exceptional at this level 
will be based on the Legal Help rates. Only the items of work claimable for 
Controlled Work may be used to calculate whether a case is exceptional e.g. 
claiming for letters in will not be applicable at this stage. 

 
3.47 Where a case involves both substantial children and finance issues then it will 

only be exceptional when the costs reach three times the fees payable for 
both children and finance. 
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Level 3 - Children 
 
3.48 There is a single Level 3 fee for Children cases, which covers all work from 

after the unsuccessful conciliation appointment up to but not including 
preparation for the final hearing or attendance at the final hearing. A case 
may not proceed to Level 3 unless mediation has been considered by the 
client or unless any of the exemptions to this requirement are applicable. We 
are currently consulting on proposed changes to the mediation exemptions in 
the consultation on changes to the Funding Code set out later in this 
document. 

 
 
Q.19 Would there be any justification for splitting the Level 3 children fee? 
 
 
Level 3 – Finance 
 
3.49 In Finance cases there are two stages and three separate fees. The first fee 

3a is payable in all cases. Cases that finish at 3a will only receive the 3a fee. 
This will be for example where after discovery the case is resolved without the 
need for further work.   

 
3.50 The second stage fee (3b) is payable where the FDR takes place. There is a 

higher fee payable where the case settles at the FDR or prior to the final 
contested hearing. If the case does settle at this stage without moving onto 
preparation for a final contested hearing then a higher fee (3c) is payable. If 
the case does not settle at this stage but proceeds to a final contested 
hearing then the 3b fee is payable. 

 
3.51 One of the aims in separating out Level 3a from Level 3b is to ensure that 

there is no incentive to issue simply to obtain a higher fee. Having the two 
levels produces a significant difference in the fees for cases where the FDR 
takes place and where it does not. This provides a clear defining line between 
levels, and links the higher fee to representing the client at court, which is 
appropriate. Generally, to reach this stage the case must have gone through 
the mediation and settlement criteria anyway. 

 
3.52 We accept that there will be cases where for example, the matter settles the 

day before the FDR –and on the face of it at least the fee structure would not 
incentivise this. It would be possible to move the defining line for the 
difference between 3a and 3b to a slightly earlier point – but this would of 
necessity involve a lower fee at 3b for those cases where the FDR did take 
place.  

 
3.53 In our view, such a change is unnecessary as this problem will be largely 

resolved by the way that the exceptional escape will operate (see below). If in 
fact a case completes at Level 3a – then the escape onto hourly rates will be 
at three times the 3a fee. So, any case which involves a substantial amount of 
work at Level 3 but which does not proceed to FDR is likely to escape from 
the fixed fee regime in any event.       

 
 
Q.20 Do you agree with the proposed stages for finance cases at Level 3 and  
            the defining line between 3a and 3b? If not what do you suggest? 



 26 

Q.21 Do you agree with the concept of a higher fee where settlement is 
achieved in finance cases at Level 3? 

 
 
2.54 A case may not proceed to Level 3 unless mediation has been considered by 

the client or unless any of the exemptions to this requirement are applicable. 
We are currently consulting on proposed changes to the mediation 
exemptions in the section on changes to the Funding Code set out later in this 
document. 

 
3.55 Cases will be exceptional at this level and the three times exceptional case 

limit will apply.  The three times limit will apply to whichever fees are payable 
i.e. 3a if the cases finishes pre FDR, 3a + 3b or 3a+ 3c if the case goes to 
FDR. 

 
3.56 Exceptional cases will be assessed. There were mixed responses to 

assessment in the consultation. Many suppliers said that that the Courts 
should assess bills as they wanted an external body to assess the bills, other 
suppliers were in favour of the LSC assessing bills as these were processed 
and paid more quickly. The existing rules in relation to the assessment of bills 
will remain for the current period. Therefore, the LSC will continue to assess 
any bills for exceptional cases in the Family Proceedings Court (FPC) or 
under £2,500 and the Courts will continue to assess all other bills for 
exceptional cases over £2,500. We intend to have discussions with Her 
Majesty’s Court Service (HMCS) once we establish whether there is a large 
shift of work to the FPCs. 

 
  
Change of solicitor 
 
3.57 There may be circumstances during a case where it is necessary for a client 

to be represented by a new solicitor. Where a change of solicitor is justified 
then the general rule will be that if a client transfers part way through Level 1 
or 2 then the full fee is payable to both the original solicitor and the new 
solicitor. We will issue guidance with our response to the consultation on 
when a change of solicitor may be justified. 

 
3.58 If the client transfers part way through Level 3 the original solicitor will 

receives 50% of the fee for the stage at which the client transfers with the 
new solicitor receiving the other 50% of the fee. Where a client transfers the 
original solicitor can never claim that the case has settled.  

 
3.59 Where a case is exceptional then the original solicitor will receive their full 

costs and the second solicitor will receive the standard fee unless their costs 
become exceptional.  

 
3.60 These different approaches to Controlled Work (Levels 1 and 2) and Licensed 

Work (Level 3) reflect the way data is recorded at the moment –see 
paragraph 2.55 above. 

 
 
Q.22 Do you agree with the proposed approach to payment where a client 

changes solicitor? 
 



 27 

Statutory Charge 
 
3.61 Cases completing at Level 1 will be exempt from the charge. Where a case 

completes at Level 2 the statutory charge will apply in favour of the supplier 
as is the case currently under Legal Help. Where the home is recovered for 
the client under Level 2 this will be exempt from the Statutory Charge. The 
supplier will be responsible for collecting any money owed from the client. 
Where a case completes at Level 3 the charge will apply in favour of the LSC 
where relevant recovery or preservation occurs.  

 
3.62 Where the statutory charge is applicable it will be based on the cost of the 

case to the legal aid fund. Therefore, in the majority of cases it will be based 
on the standard fees paid and any disbursement costs. For exceptional cases 
the charge will be based on the exceptional claim payment. Therefore, for 
example, where the charge arises in a case completed at Level 2 it will 
equate to both the fee for Level 1 and the settled fee for Level 2  unless the 
case is exceptional.  

 
3.63 Where recovery occurs at Level 3 the fees received for Level 1 and 2 will be 

included in the cost of the charge. Similarly, where recovery occurs under a 
Legal Representation certificate where the case goes on to a final hearing, 
the appropriate level 1, 2 and 3 fee, or exceptional claim payment, will form 
part of the charge together with the relevant costs at Legal Representation.  

 
3.64 The statutory charge will apply to all costs of assistance and representation in 

relation to the family dispute. Therefore, where a case involves substantive 
children and finance issues the charge will extend to the costs of both the 
finance and children case even if the finance issues settle at Level 2 and the 
children issues proceed to Level 3. This matches the current approach.  

 
3.65 As under the current scheme, the statutory charge will also apply to the costs 

incurred in relation to a domestic violence injunction if assets are recovered or 
preserved in related proceedings e.g. for ancillary relief. This will be the case 
whether or not the application for the injunction was an emergency one. 
However, if the application is for a domestic violence injunction only and there 
are no related proceedings it is unlikely that there will be a recovery or 
preservation of assets to which the statutory charge will apply. 

  
3.66 Following this consultation the Department of Constitutional Afffairs will in due 

course consult on the regulations necessary to give effect to the proposed 
new Statutory Charge and Contributions. 

 
 
Q.23 Do you agree with the levels at which the statutory charge will be 

applicable? If not, what approach would be preferable? 
 
 
Contributions  
 
3.67 Contributions will be applicable from Level 3. It is not anticipated that there 

will need to be any significant changes to how this currently operates given 
that Level 3 work will be done under a certificate. Therefore, the level of 
contribution will continue to be based on monthly disposable income and 
capital. The LSC will remain responsible for collecting the contributions. In the 
future we will seek to simplify the process for collecting contributions. 
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 4. OTHER ISSUES 
 
The Impact of Standard Fees 
 
4.1. Where there is an award of other side’s costs, then the solicitor will be able, 

as now, to retain any sums in excess of the legal aid costs payable (standard 
fees or hourly rates in exceptional cases). 

  
4.2. Where a funded party’s financial circumstances change and they are re-

assessed in the middle of a stage of a case and are then found to be 
ineligible, the full standard fee for the relevant stages will be paid to suppliers. 
If the party is required to pay back the costs due to the operation of the 
statutory charge then they will need to pay the full cost of the standard fee. 

 
 
Payments on Account 
 
4.3 As set out in the standard terms of the unified contract, POAs may be claimed 

in both schemes at Level 3 after 3 months, and at six months intervals 
thereafter. Up to 75% of the fixed fee will be payable as a POA prior to the 
end of a case at this Level. 

 
4.4 Where the exceptional limit is reached on a case, 75% of the cost incurred in 

reaching the exceptional case limit minus payments on account already made 
will be payable. From the point that the case becomes exceptional it will be 
subject to hourly rates and payments on account will be made in the usual 
way under a certificate. 
 

4.5 Solicitor advocacy will continue to be paid by hourly rates under the Care 
Proceedings Scheme until April 2008. Until this date, where solicitors 
undertake their own advocacy they should inform the LSC when applying for 
a POA and an additional 25% of the fixed fee will be paid on account. In this 
way solicitors who undertake their own advocacy will be able to receive 100% 
of the fixed fee as a POA prior to the case being billed. 

 
4.6 At Level 3 of Family Help – Private, where a finance case progresses past 

Level 3a providers may apply for additional POAs in relation to the Level 3b 
non-settled fee.  

 
 
Q.24 Do you agree with the proposals for how POAs will operate? If not what 

alternative would you suggest? 
 
 
4.7 Payments on account in respect of disbursements may still be claimed as 

they are now. 
 
Management Information 
 
 
4.8 As part of the implementation of the new fee schemes, and the development 

of online reporting, we intend to introduce new types of management 
information for Controlled Work. These are designed to support the delivery of 
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holistic services to clients through the identification of problem clusters, 
support the evaluation of the fee levels, and to protect the Fund.   

 
4.9 The major change will be the requirement for all civil and family cases to be 

reported with a Unique Client code.  This approach will allow the identification 
of the client, meaning that where a client has a family case, and there are 
related housing issues for example we will be able to better identify problem 
clusters, and support providers in billing cases accurately. This will also be 
used to link different stages of a case together and to monitor the number of 
repeat clients that we fund more accurately. 

 
4.10 The Unique Client Number will be composed of the client’s date of birth, the 

client initial, and the first four letters of the client’s surname 
(ddmmyy/A/AAAA).   

 
4.11 A detailed breakdown of any changes to management information and 

provider reporting requirements will be included in the LSC’s response to 
consultation.  

 
 
Monitoring performance 
 
4.12 Moving from payment on hourly rates to payment via standard fees could in 

some cases create incentives with potentially undesirable outcomes. We will 
monitor services in the interests of protecting clients and the fund. If we 
consider the fees are leading to substantial increases in costs or are affecting 
outcomes that are achieved then we may take action against particular 
providers, or if the problem is more widespread, issue further guidance or 
consult on amending the fee structure. 

 
4.13 Our monitoring will highlight, along with indicators of quality such as Peer 

Review and Value for Money File Review, whether there are changes in the 
work undertaken by suppliers and the reasons for this. They will include areas 
such as: 

 
• Number of matters started 
• Profile of cases concluding at each level and whether they have 

settled 
• Profile of cases where both children and finance fees were claimed 

(e.g. to ensure that issues were substantive)  
• Case mix of suppliers 
• Positive outcomes achieved for clients 
• Exceptional cases – number of cases and average costs 
• Use of disbursements 
• Use of Payments on Account 
• Once a Preferred Supplier the use of devolved powers 
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6. FAMILY MEDIATION 
 
 
Background 
 
6.1 The LSC has been working with the mediation profession to develop 

sustainable and appropriate mediation contracting arrangements that reflects 
best practice and promotes positive outcomes for clients. This section sets 
out our proposals for a new family mediation remuneration scheme for 
implementation in October 2007. 

 
 
The Scheme 
 
6.2 The proposed scheme will make amendments to the current fee structure, 

based on our increased understanding of claiming patterns since the 
introduction of permanent contracting arrangements for the For Profit (FP) 
sector in December 2002 and the Not-for-Profit (NFP) sector in October 2004. 

 
6.3 The new fee arrangements will also formally bring to an end the 3 year 

transitional period for the NFP contracting arrangements and will allow for 
both FP and NFP services to move to one single, family mediation 
remuneration structure as of October 2007. This allows family mediation 
contracts to be brought in line with all LSC civil contracting arrangements.  

 
6.4 The LSC wants to continue to work with a mixed economy of NFP and FP 

family mediation services. 
 
 
Objectives 
 
6.5 The purpose of remodelling the Fee Structure is to make the scheme fair to 

both sectors and to ensure that it is sustainable in the longer term. It is 
intended to create a structure that can continue to support the profession 
whilst at the same time making it more competitive. 

 
6.6 The proposals are intended to encourage the growth of mediation, incentivise 

high rates of conversion from assessment meetings to mediations, allow for 
appropriate assessment/diagnosis of client need and reward the reaching of 
agreed proposals that are embodied in written agreements. 

 
 
Scope – Providers 
 
6.7 The scheme will apply to all providers with a contract in Family Mediation 

from October 2007. Note, however that if after consultation the 
implementation of any of the scheme is delayed we will continue with current 
contracting remuneration arrangements.  

 
6.8 Providers that do not hold a contract in family mediation may not conduct any 

family mediation legal aid work. 
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Scope – Work 
 
6.9 The scheme will apply to all publicly funded family mediation cases. 
 
 
The Fee Structure 
 
Willingness Tests 
 
6.10 The LSC will continue to pay for Willingness Tests. The standard fee would 

be £25 per Willingness Test exclusive of VAT.  
 
 
Q.25  Do you consider it is appropriate for the LSC to continue to pay for 

Willingness Tests? 
 
 
Assessment Meetings 
 
6.11 Under the Funding Code Guidance a mediation service is required when 

conducting an assessment meeting to assess the financial eligibility and the 
suitability of the case, the parties and the circumstances for mediation. It 
further requires services to undertake domestic violence screening with the 
clients and the screening for child protection issues.  

 
6.12 It is recognised that current time provision for an assessment meeting 

together is insufficient and should be extended. There is currently a financial 
incentive to see clients separately. Realigning the fees would reduce this 
incentive so that it is solely the choice of the client whether they are seen 
together or separately. 

 
6.13 Findings from the Mediation Gateway pilot indicate that an additional 15-30 

minutes could be allocated to assessment meetings to allow for a more 
enhanced assessment meeting that could include diagnosis and referrals to 
other services or organisations that could assist clients with what is often a 
cluster of problems. Results showed that conversion rates to mediation 
increased as a result of enhanced assessment by between 10 - 20% and that 
clients were able to receive more holistic information on their individual 
needs. 

 
6.14 We propose to increase the standard fee for a separate assessment meeting 

separate to £87 exclusive of VAT. 
 
6.15 We propose to increase the standard fee for an assessment meeting together 

to £130 exclusive of VAT. 
 
 
Q.26  Do you consider that increasing the standard fee for assessment 

meetings, in order to provide a more holistic service, will assist clients 
in dealing with their problems and increase the number of clients who 
proceed to mediation? If not, say why not and what alternatives you 
would suggest.  
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Mediations 
 
6.16 A more flexible approach is being proposed that will allow providers to 

develop specialised but complementary services. In reality, this will be 
formally acknowledging that organisations can deliver one or other or both 
types of work (i.e. children and/or property and finance) so that quality of work 
and any specialism is not compromised. This may also encourage mutual 
shared partnerships between different services. The LSC would prefer to 
contract with an organisation that can deliver the full range of services and if 
there were an element of competition for mediation contracts this would be 
one of the factors taken into account. 

 
6.17 Feedback from services suggests that overall the average allocated times for 

mediation under the contract remain appropriate. 
 
 
Agreed Proposals 
 
6.18 Analysis of feedback from services suggests that the time and standard fee 

associated with certain agreement types was insufficient. The general 
consensus from services is that the Child Only allocation is correct, although 
the time for Finance and All Issue Mediation (AIM) cases is not appropriate. 

 
6.19 It is important to stress again, that our proposals are adopting a swings and 

roundabouts approach, consistent with other areas of the contract. Some 
cases will take longer then the times outlined above and some will take less, 
but over the course of the contract they will even themselves out. 

 
6.20 The respective standard fees would be: 
 

• Child Proposal - £126 
• Property & Finance Agreed Proposal - £189 
• AIM Agreed Proposal - £252 

 
 
The Fee Structure Rates 
 

 
 
 
 
 
 
 

Table 1 
Category of Work Payment (excl VAT) 
Assessment Meeting Together £130 

Separate Assessment Meeting £87 

Willingness Test £25 
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Table 2 
Category of Work Single Session Multi Session Agreed Proposal 

 
Session 
Payment(Excl 
VAT) 

Case Payment 
(Excl VAT) 

Agreement 
Payment (Excl 
VAT) 

Sole Mediation All Issues £168 £756 £252 

Co Mediation All Issues £229.50 £1063.50 £252 
Sole Mediation Property 
& Finance £168 £588 £189 

Co-Mediation Property & 
Finance £229.50 £834 £189 

Sole Mediation Child 
Only £168 £420 £126 

Co-Mediation Child Only £229.50 £604.50 £126 

 
 
Q.27  Do you agree with the new apportionment of mediation payments, for 

the different work types? If not, what amendment to the distribution of 
payments between work types would be more appropriate? 

 
 
 
Direct Consultation with Children: 
 
6.21 We recognise that there is an issue for the profession on what are appropriate 

funding arrangements for direct consultation with children. The LSC attaches 
great importance to ensuring that the voice of the child is heard and we have 
therefore undertaken a pilot to inform our position in this field of work. Direct 
consultation has always been possible under the current contracting 
arrangements and any session held with children can be included as part of 
the multi-sessional rate and not as a disbursement regardless of the structure 
of the service.   

 
6.22 Direct consultation with children funded through the mediation gateway pilot 

indicated that the services did experience a marginal increase in their 
percentage of agreed proposals, although the findings should be treated 
cautiously as the sample was small. After consideration of the available 
evidence from the gateway report and a comparison of the average mediation 
times reported by services against those allowed for under the contract, we 
propose that the current muti-sessional rates for Child Only and All Issues 
Mediation are appropriate and can accommodate the practice of direct 
consultation with children.  

 
 
Q.28  Do you consider that Direct Consultation work should be funded 
differently? 
 
 
Re-Referrals 
 
6.23 The contract currently draws a distinction on when a re-referred case can be 

considered as an entirely new application, dependent on whether a case is 
successful or non-successful.  
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6.24 We propose that regardless of the outcome of the mediation, if the parties 

return to mediation within 3 months of the single session, or the last session, 
then the mediator should reopen the case if it relates to the same matter. If 
more then 3 months have elapsed the mediator should treat the return visit as 
an entirely new application.  

 
 
Q.29  Is the parties returning to mediation after a gap of three months the 

correct approach for determining the matter be treated as an entirely 
new application? If not, please explain why. 
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7. PROPOSED CHANGES TO THE FUNDING CODE 
 
 
Background 
 
7.1 We are proposing changes to the Funding Code in order to support the 

introduction of the standard fee schemes. The proposed changes are set out 
below and suggest how the Family Help Scheme should be implemented 
within the Funding Code. 

 
7.2 The Code is established under section 8 of the Access to Justice Act 1999.  It 

defines each level of service available (ie. all the different forms of legal aid 
provision) and sets merits criteria for each level.  The Code does not directly 
govern remuneration, which is set by the Contract, or eligibility and financial 
conditions, which are governed by regulations.  However, both the Contract 
and the Regulations usually specify these rights by reference to Funding 
Code levels of service. 

 
7.3 Our October 2006 Consultation Paper suggested how the Family Help 

Scheme would affect merits criteria and other parts of the Code – see pages 
46 to 47 and Annex C of that paper.  Now that our proposals of the Family 
Fee Schemes have developed significantly we need to revisit the impact on 
the Code.   

 
 
Levels of Service 
 
7.4 Currently five Funding Code levels of service are available in family cases: 

Legal Help, Help at Court, General Family Help, Help With Mediation and 
Legal Representation.   

 
7.5 It is proposed that Family Help will be established as a new Level of Service 

in the Funding Code. General Family Help and Help With Mediation will be 
abolished.  Help at Court will no longer be available in Family cases. 

 
 
Q.30 Do you agree that General Family Help, Help With Mediation and 

Help at Court in family cases should be replaced by Family Help?   
 
 
7.6 Legal Help remains the most appropriate service to deliver initial advice.  

Level 1 advice under all the fee schemes for public and private work will be 
provided as Legal Help. As is clear from the fees consultation paper, 
contributions and statutory charge rules for Level 1 advice are in any event 
the same as for Legal Help in all other categories. 

 
7.7  Therefore, in Family cases the Funding Code levels of service available in 

 future will be Legal Help, Family Help and Legal Representation. However, it 
 is clear that for private law cases there are important distinctions within 
 Family Help between what we have called Level 2 and Level 3 in the fee 
 schemes.  The scope of work covered by Level 2 is more limited than Level 3 
 and contributions only start from Level 3, which will be administered as 
 licensed work. As discussed further below, we propose that additional merits 
 criteria will apply when moving from Level 2 to Level 3. We propose that the 
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 Code will identify these two forms of Family Help separately as Family Help 
 (Lower) and Family Help (Higher). This is analogous to the position of Legal 
 Representation in non-Family cases which is one Level of Service, but can               
take one of two different forms: Investigative Help or Full Representation.   

 
7.8 The proposed fee levels will therefore map across to Funding Code levels of 

service as follows: - 
 

 
Fee Level 
 

 
Funding Code Level 

 
Administered As 

  
Public Law 
 

 

Level 1  Legal Help Controlled Work 
Level 2  Family Help (Lower) Controlled Work 
Level 3  Legal Representation Licensed Work 
   
  

Private Law 
 

 

Level 1 Legal Help Controlled Work 
Level 2 Family Help (Lower) Controlled Work 
Level 3 and 3A Family Help (Higher) Licensed Work 
Level 4  Legal Representation Licensed Work 
   

 
 
7.9 We propose a definition of Family Help, which is similar to the existing scope 

of General Family Help. It will cover all work aimed at resolving a family 
dispute but will exclude preparation for or representation at any final hearing.  
Family Help (Lower) will be defined as Family Help but limited to exclude the 
issue of proceedings or representation in proceedings except in the following 
cases: - 
 
(i) For the purpose of obtaining a consent order in any category of case; 
 
(ii) Issue of proceedings in private law children cases only. 
 

7.10 The scope of Family Help (Lower) in children cases will allow issue for the 
purpose of the client attending the first appointment for CAFCASS conciliation 
to take place. No separate fee is payable for that hearing as legal 
representation is not required for the appointment. If a case does not settle at 
the conciliation appointment it will then be necessary to apply for a certificate 
for Family Help (Higher). 

 
 
Q.31 Is the distinction between Family Help (Lower) and (Higher) 

appropriate? 
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7.11 The structure of levels of service in the Code will also need to operate for 
family work, which falls outside the standard fee regimes. For categories of 
case where there will be no Family Help standard fee, pre-issue work will be 
covered by Legal Help but, as explained in the fees consultation, exceptional 
cases will be entitled to escape from the Legal Help standard fee.  Family 
Help (Higher) will be available post issue for any private law proceedings but 
will be paid on hourly rates for cases where no standard fee regime exists 
such as cases under the Trusts of Land and Appointment of Trustees Act 
1996.  This will be administered just like certificates for General Family Help.  
The Code will provide that Family Help (Higher) is not available for any public 
law family proceedings.   

 
7.12 With the introduction of Family Help we have considered whether the legal 

scope of Legal Representation should be restricted. In the Funding Code 
generally Legal Representation covers representation in ongoing 
proceedings, but also can cover services “for a person who is contemplating 
taking proceedings”.  There is therefore a substantial overlap both pre- and 
post-issue, between Family Help and Legal Representation, although the 
extent of that overlap varies with case type.  Rather than restrict the legal 
scope of Legal Representation, which would be complex and potentially 
inflexible, we propose instead to rely upon standard Code criterion 5.4.4.   

 
7.13 This criterion allows for Legal Representation to be refused whenever it is 

more appropriate for the client to be assisted by some other Level of Service.  
We will, of course, not allow Legal Representation to be granted until all work 
that can be carried out under Family Help has been undertaken. However, 
maintaining the existing scope of Legal Representation will ensure that there 
is no restriction on the availability of Legal Representation prior to issue in 
cases where no Family Help standard fee exists. This is particularly important 
in fully preserving funding for domestic violence proceedings.   

 
 
Merits Criteria 
 
7.14 We have no plan to change the merits criteria for Legal Help (Level 1). The 

decision to move from Legal Help to Family Help (Lower) will be devolved to 
suppliers but must be subject to clear merits criteria to ensure that Family 
Help is only granted where it is justified.  Family Help should be granted only 
where there is a substantive ongoing dispute of a type, which, if not resolved, 
would be likely to lead to family proceedings.   

 
7.15 It is also important that Family Help is not granted in cases, which need to 

proceed straight to Legal Representation, for example, where a respondent is 
served with papers where proceedings have already been issued. Such a 
respondent may receive Legal Help but will then go straight to a certificate if 
justified on the merits.  This will either be a certificate for Family Help (Higher) 
or Legal Representation, depending on the nature of the proceedings and the 
stage reached. 

 
7.16 It is therefore proposed that the merits criteria for Family Help (Lower) are as 

follows: - 
 

• Family Help may only be provided where the client requires ongoing help 
in relation to a serious family dispute.  Guidance may specify what 
constitutes a serious family dispute for this purpose. 
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• The private client test – Family Help will be refused unless the benefits to 

be obtained from assistance and representation for the client justify the 
likely costs, such that a reasonable private-paying client would be 
prepared to proceed in all the circumstances. 

 
• Family Help will be refused if it is more appropriate for the client to be 

assisted by another Level of Service, ie. Legal Help or Legal 
Representation.  

 
7.17 Moving from Family Help (Lower) to (Higher) is an important step which 

covers proceeding beyond the initial directions/conciliation appointment in 
children cases and covers issue and all further steps in financial and other 
proceedings. It is not appropriate to impose a strict prospects of success test 
at this stage, especially as in financial cases these steps will often be part of 
the process of obtaining further financial information from the other party. It is, 
however, important to ensure that steps from issue of proceedings onwards 
are only justified where it is not possible to resolve the dispute without 
proceedings – see our statutory objectives under section 4(4) of the 1999 Act.  
All our schemes are designed to encourage early resolution through 
negotiation, mediation or otherwise.   

 
7.18 We therefore propose that Family Help (Higher) is subject to all the criteria 

above as well as the following two criteria: - 
 

• Attempts at settlement.  Family Help (Higher) may be refused unless 
reasonable attempts have been made to resolve the dispute without 
recourse to proceedings, through negotiation or otherwise.  This is the 
criterion, which currently applies to Legal Representation in private law 
proceedings (11.11.4 and 11.12.4 of the Code). 

 
• Referral to Family Mediation.  The Code provides, subject to exemptions, 

for cases to be referred to a family mediator for assessment from the start 
of General Family Help (see Code criteria 11.3.1, 11.3.2, 11.11.2, 
11.11.3, 11.12.2 and 11.12.3).  It is proposed that these criteria apply in 
future only from the start of Family Help (Higher). 

 
 
Q.32 Are the proposed criteria for Family Help appropriate?  What other 

criteria could be considered? 
 
 
7.19 We have no plan to change the existing merits criteria or Legal 

Representation in private law family proceedings.  The additional criteria 
which will apply when moving from Family Help (Higher) to Legal 
Representation will be the prospects of success criteria and, in financial and 
other family proceedings, the private funding test set out in criterion 11.12.7.   

 
7.20 In relation to the Mediation Referral Rules, in putting back the point at which 

the criterion starts to apply, we need to review whether the existing 
exemptions to mediation referral remain appropriate. The six exemptions to 
referral are set out in Rule C29 of the Funding Code procedures. The 
exemptions for emergency cases, where there is no mediator available and 
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where the other party to the dispute is unwilling to participate should continue 
as now.  We suggest the following changes to the remaining exemptions: - 

 
• The existing exemption for respondents facing a court date within eight 

weeks may no longer be appropriate in its present form.  At the stage that 
Family Help (Higher) is applied for there is more likely to be a court date 
pending than is currently the case at the start of General Family Help.  
The situation is different as between children and finance cases.  For 
finance cases we suggest that the existing exemption should continue but 
should only apply where a court date has been notified within four weeks.  
As now the exemption should apply only to respondents, to prevent 
applicants initiating proceedings simply to trigger the exemption. 

 
• For children cases when Family Help (Higher) is applied for proceedings 

will have already been issued and the first appointment for conciliation will 
have taken place. We suggest that the exemption should apply where a 
further hearing has been fixed by the court within four weeks. However 
this exemption should apply to both applicants and respondents. 

 
• The exemption where an applicant has reasonable fear of domestic abuse 

from a potential party and is unwilling and in fear of participating in 
mediation should continue. However, this exemption is currently 
determined by the solicitor alone. We suggest that the exemption should 
be framed in line with other exemptions, that it should apply whenever the 
mediator is satisfied that the client has such a reasonable fear. We would 
not wish to be prescriptive as to how mediators should consider this test.  
By definition there is of course no question of any applicant being forced 
into mediation – the purpose of this amendment is simply to make it clear 
that mediation should not automatically be ruled out. Many mediators 
would take the view that mediation can be of benefit even where they may 
have been domestic abuse issues in the past, and the intention is to 
provide an opportunity for mediation to take place if the parties are willing. 
There will always be an initial assessment of whether mediation is 
appropriate.  We are not requiring the mediator to meet the client in all 
cases before considering the exemption. In some cases a telephone call 
between the solicitor and the mediator may be sufficient for the mediator 
to be satisfied that mediation is clearly inappropriate. Usually however the 
mediation would want to meet the client separately if necessary to assess 
whether mediation is suitable.  

 
• These rules apply to private law proceedings concerning children and 

financial provision and have no application to proceedings where the 
client is seeking the protection of the court. 

 
• The exemption applying to the Family Advice and Information Services 

Pilot should be abolished.   
 
 
Q.33 Do you agree with the point at which the mediation referral criteria 

applies under the new scheme and what changes, if any, should be 
made to the current exemptions from that requirement? 
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7.21. The draft legal amendments to the Funding Code setting out these proposed 
changes can be found on our website at www.legalservices.gov.uk/ These 
amendments also cover other proposed changes to the Funding Code which 
are the subject of the separate consultation 
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8.   REGULATORY IMPACT ASSESSMENT 
 
 
8.1 A draft impact assessment has been undertaken on the family fee schemes 
 and the mediation proposals, which is available separately on the website at 
 www.legalservices.gov.uk.  
 
 
Q.34 Do you agree with the draft regulatory impact assessment for the Family 
 Fee Schemes? 
  
 
Q.35 Do you agree with the draft regulatory impact assessment for the Family 
 Mediation proposals? 



 42 

9. LIST OF CONSULTATION QUESTIONS AND HOW TO RESPOND 
 
Consultation Questions 
 
General information 
 
Q.1  How many Fee earners are there at your organisation? 
 
Q.2  Approximately, what proportion of your organisations income comes 
 from legal aid?  
 
Q.3 Do you wish details of your response to be withheld? If yes, please provide 

reasons.  
 
Care Proceedings 
 
Q.4 Do you consider the supra regional groupings at Level 3 appropriate?  
 
Q.5 Do you agree with the proposal to only pay half the fee where the client is not 

involved throughout the case?  
 
Q.6 Do you agree with the approach of having a single stage at Level 3? 
 
Q.7 Do you agree with revised proposals around acting for more than one child on 

the same case? 
 
Q.8 Do you agree with revised proposals around acting for more than one parent 

on the same case? 
 
Q.9 Do you agree with the definition of advocacy? If not, what amendments would 

you suggest? 
 
Q.10 Do you agree with the proposed approach to payment where a client changes 
 solicitor? 
  
Family Help – Private 
 
Q.11 Do you agree with the approach to calculating whether a case is 
 exceptional? 
 
Q.12 Do you consider the supra regional groupings at Level 3 appropriate? 
 
Q.13 Do you consider the London uplift at Level 2 and 3 appropirate? 
 
Q.14 Do you agree with the approach to domestic violence at Level 1? 
 
Q.15 Do you agree with the scope of children cases at Level 2? 
 
Q.16 Do you agree with the concept of a higher fee where settlement is achieved at 

Level 2 in children cases? 
 
Q.17 Do you agree with the scope of finance cases at Level 2? 
 
Q.18 Do you agree with the concept of a higher fee where settlement is achieved at 

Level 2 in finance cases? 



 43 

 
Q.19 Would there be any justification for splitting the Level 3 children fee? 
 
Q.20 Do you agree with the proposed stages for finance cases at Level 3 and the 
 defining line between 3a and 3b? If not, what do you suggest? 
 
Q.21 Do you agree with the concept of a higher fee where settlement is achieved in 

finance cases at Level 3? 
 
Q.22 Do you agree with the proposed approach to payment where a client changes 

solicitor? 
 
Q.23 Do you agree with the levels at which the statutory charge will be applicable? 

If not, what approach would be preferable? 
 
 
Other Issues 
 
Q.24 Do you agree with the proposals for how POAs will operate? 
 
 
Mediation 
 
Q.25 Do you consider it is appropriate for the LSC to continue to pay for 

Willingness Tests?  
 
Q.26 Do you consider that increasing the standard fee for assessment meetings, in 

order to provide a more holistic service, will assist clients in dealing with their 
problems and increase the number of clients who proceed to mediation? If 
not, say why not and what alternatives you would suggest.  

 
Q.27 Do you agree with the new apportionment of mediation payments, for the 

different work types? If not, what amendment to the distribution of payments 
between work types would be more appropriate? 

 
Q.28  Do you consider that Direct Consultation work should be funded differently? 
 
Q.29  Is the parties returning to mediation after a gap of three months the correct 

approach for determining the matter be treated as an entirely new 
application? If not, please explain why. 

 
 
Funding Code 
 
Q.30 Do you agree that General Family Help, Help With Mediation and Help at 

Court in family cases should be replaced by Family Help?   
 
Q.31 Is the distinction between Family Help (Lower) and (Higher) appropriate? 
 
Q.32 Are the proposed criteria for Family Help appropriate? What other criteria 

could be considered? 
 
Q.33 Do you agree with the point at which the mediation referral criteria applies 

under the new scheme and what changes, if any, should be made to the 
current exemptions from that requirement? 
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Impact Assessment (published in separate document on the website) 
 
Q.34 Do you agree with the draft regulatory impact assessment for the Family Fee 

Schemes? 
 
Q.35 Do you agree with the draft regulatory impact assessment for the Family 

Mediation proposals? 
 
 
How to respond 
 
9.1 This consultation paper sets out a number of specific questions regarding the 

proposals put forward. As this is a limited re-consultation, individual 
responses will only be accepted via the online consultation form.  

 
9.2 The questionnaire can be accessed via the LSC website 

www.legalservices.gov.uk (go to CLS Consultations, Recent Consultations 
and visit the Family Fee Schemes page).  If you have any difficulties, please 
contact Stephanie Curran (tel: 0207 759 1446) for technical support.   

 
9.3 The online consultation form follows the format of the Consultation document 

with the same order of questions, and includes a text box for comments and 
evidence to support your views. A general comments text box is also 
included. Once the form is submitted you will receive email acknowledgement 
of receipt, where an email address is provided.  

 
9.4 Responses to this consultation must be delivered via the LSC website, apart 

from those from the recognised representative bodies listed below – if 
providers prefer they can input into their relevant representative body’s 
response.  All response must be received by 12 noon on Monday 16th April 
2007.   

 
9.5 Responses from the representative bodies listed below should be sent to  

 
Stephanie Curran 
Civil Strategy Team 
Legal Services Commission 
12 Roger Street  
London WC1N 2JL 
DX328 London/Chancery Lane 
Fax number: 020 7759  

 E-mail: comments@legalservices.gov.uk 
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List of recognised representative organisations:  
 
  

ADR Group 
Advice Services Alliance 
Advice UK 
Age Concern 
Association of Women Solicitors 
Association of Child Abuse Lawyers 
Association of Directors of Social Services 
Association of District Judges Family Committee 
Association of Lawyers for Children 
Bar Council of England and Wales 
Black Lawyer Education Support Service 
Black Solicitors Network 
British Association of Adoption & Fostering 
British Council of Disabled People 
British Youth Council 
CAFCASS 
CAFCASS Cymru 
Children's Commissioner for Wales 
Citizens Advice 
Commission for Racial Equality 
Department for Education & Skills 
Disability Rights Commission 
Equal Opportunities Commission 
Faculty of Law, University College London 
Family Justice Council 
Family Law Bar Association 
Family Mediators Association 
ILEX 
Justice 
LAPG 
Law Centres Federation 
LawGroup UK 
LawWise – BALM 
Legal Action Group 
Liberty 
National Association of Guardians ad Litem & Reporting Officers 
National Family Mediation 
Office of the Children's Commissioner 
Refuge 
Resolution 
Reunite International Child Abduction Centre 
President of Family Division 
Safeguarding Children & Supporting Families Group 
Society of Asian Lawyers 
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Society of Black Lawyers 
Solicitor Sole Practitioners Group 
The Bar Council 
The Bar Council & Bar Standards Board 
The Centre for Effective Dispute Resolution 
The Law Society 
The Principal Registry of the Family Division 
UK College for Family Mediators 
Welsh Womens Aid 
Women's Aid Federation of England 
Young Legal Aid Lawyers 
Young Solicitors Group 
Youth Access 
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