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29. Immigration

29.1

1.

2.

29.2

General Approach

The Immigration Category of Law has a number of significant variations from other Categories
of Law to accommodate the particular requirements of this type of work.

The purpose of this guidance is primarily to provide a context for the interpretation of the
provisions of the Immigration Category of Law Specific Provisions. It is important that
Suppliers familiarise themselves with the Immigration scheme and the detailed provisions set
out in section 8 of the 2010 Standard Civil Specification, as well as the general provisions set
out in sections 1 — 6 of the 2010 Standard Civil Contract Specification and Payment Annex,
which apply to all Suppliers holding a contract in the Immigration Category from 14 October
2010.

The Criteria for immigration are set out in section 13 of the Funding Code. These Criteria cover
Legal Representation before the Immigration and Asylum Chambers of the First-tier Tribunal
and Upper Tribunal and any further appeal to the Court of Appeal or the Supreme Court.

Most other proceedings within the immigration category of law will be by way of judicial
review and will be dealt with under the judicial review Criteria in section 7 of the Funding
Code. (See paragraph 29.2 below)
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Legal Representation in proceedings before;

(i)  the Immigration and Asylum Chamber of the First-tier Tribunal;
(ii)  the Immigration and Asylum Chamber of the Upper Tribunal.

must be provided by way of Controlled Legal Representation under the 2010 Standard Civil
Contract.

All other Legal Representation in this category, whether before the High Court, Court of
Appeal or Supreme Court, is funded as Licensed Work and (subject to any devolved powers),
must be subject to an application to the LSC for a certificate.

Whilst this guidance is primarily concerned with the funding rules, as they now exist, these
must be seen in the context of the future development of the scheme. Unless otherwise stated,
references to Paragraphs in this guidance are to Paragraphs in section 8 of the 2010 Standard
Civil Contract Specification.

Judicial Review — Criteria

Applications for Legal Representation for judicial review in the immigration category will be
refused where the applicant has the right to appeal the decision complained of, e.g. to the First-
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tier Tribunal or, in the case of refusal of support, to the Asylum Support Adjudicator. Refusal
would be under code criterion 7.2.3.

When considering prospects of success criteria what matters is the likelihood of the court
granting the application for review, not of the Home Office reversing their decision. Because
many immigration judicial reviews will raise issues of overwhelming importance to the Client
or significant human rights issues, Legal Representation in these cases is only likely to be
refused when the prospects of success are poor.

It would be unusual for Legal Representation to be refused in an immigration case once
permission had been granted. The presumption of funding under criterion 7.5.2 will apply in
such cases. There may however be some cases where further action by the Home Office, or
further information coming to light, make it unreasonable for funding to be granted.

[Omitted]

[Omitted]

Part A — Fee Levels and Payment Provisions

29.5

Controlled Work

Immigration Controlled Work is remunerated under the Standard Fee Scheme (see Paragraphs
8.63 to 8.82) or by Hourly Rates as set out in the Payment Annex to the Civil Specification.
The current LSC definition of ‘Asylum’ for the purposes of Controlled Work is at Paragraph
8.7 (a) and (b). This definition of asylum also extends to include any:

(a) Fresh Asylum claim as falling within the 1951 Convention.

(b) Fresh asylum claim as falling within Article 3.

(c¢) Applications for settlement using form SET (Protection Route) by a former asylum
seeker who was granted a form of limited leave to remain as a Refugee (on or after 30
August 2005). For the avoidance of doubt these matters will be payable under Hourly
Rates as per 8.83 (a),

(d) Advice and/or representations requesting further leave to remain by a former asylum
seeker who was granted Humanitarian Protection or Discretionary Leave and the case
is now proceeding as an active review by the UKBA AND the applicant has advanced
or is advancing that the 1951 Convention and/or Article 3 is applicable.

(e) Advice and/or representations requesting further leave to remain by a former asylum
seeker who was granted Humanitarian Protection or Discretionary Leave and the
applicant is making or has made an application for further leave to remain AND the
basis of that application is that 1951 Convention and/or Article 3 is applicable.
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Funding for matters opened prior to 1 October 2007

3.

Where a client instructed you prior to 1 October 2007 but did not make their claim for asylum
until on/after 1 October 2007, then this matter will be payable under Hourly Rates as long as
Legal Help/CLR was granted prior to that date.

If you continue to represent a client who made this application for asylum prior to 1 October
2007, then the Legal Help Profit Cost limit automatically increased to £800. The disbursement
limit also increased to £400.

For non-asylum matters opened by you prior to 1 October 2007, which proceed to CLR on/after
this date, the £1600 Upper Financial Limit will apply. Rule 3.51—3.57 of the 2010 Standard
Civil Specification, (with reference to Rule 3.47 of the 2010 Standard Civil Contract) regarding
Previous Controlled Work must be satisfied and evidenced before a transfer is accepted.

In relation to Not For Profit organisations, from 1 October 2007 the following limits
automatically apply to those cases opened by you prior to this date:

(i) Legal Help Asylum 16 hours casework limit
Non-asylum 10 hours casework limit
(ii) CLR Asylum 12 hours casework limit
Non-asylum 12 hours casework limit

Any time incurred prior to 1 October 2007 will count towards these limits (except time incurred
in attending an interview with the home office which would continue to be claimed in addition
to the casework limit).

(iii) Individual Disbursement limit £400

29.6 Provisions Applying to Graduated Fees

Stage 2: Controlled Legal Representation

1.

Where a Supplier has withdrawn Controlled Legal Representation prior to the substantive
hearing, having claimed the Stage 2a Standard fee, and the Client is successful upon review to
the Independent Funding Adjudicator the Supplier can agree to accept instructions on the
appeal under Controlled Legal Representation (see Paragraph 8.65). 2. A Supplier may not
claim payments for both Stage 2a and Stage 2b in this scenario, and should contact their
Account Manager who can remove the earlier Stage 2a claim from the Contract Work &
Administration.

Both Stage 2 Standard Fees for Immigration Asylum and Immigration Non- asylum cover
“any post appeal advice and assistance”.

Post appeal advice and assistance may be appropriate if there is a concurrent application still
pending on behalf of a Client either at the end of either Stage 2a or 2b. Controlled Work may
then be kept open to deal specifically with the concurrent application.
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If further work is required, (for example obtaining travel documents or making a application
for judicial review in respect of the non-receipt of status papers), it is remunerable under
Hourly Rates. This will normally constitute a new Matter Start.

Post appeal advice does not include work in relation to a potential fresh application; this will
be remunerable under a new Matter Start.
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Matters cannot be kept open on a speculative or ‘just in case’ basis.

In addition to the appropriate Stage 2 Standard Fee, which covers the preparation of the
appeal, additional payments are also claimable in relation to advocacy services at the First-tier
Tribunal. The level of payment due to counsel for their work, which may include items such as
attending a conference and representing at a hearing, will be made from the total payment to
you under the Scheme (as per Rule 8.74)

Counsel’s travel fare to a hearing/conference is not incorporated within the Standard Fees or
Additional Payments and therefore should form part of the Stage 2 Disbursement Limit, which
can be extended where required using the CW3 C form. Any travel fare should be reported on
the Imm CMRF within the Disbursements field.

In such circumstances where a case transfers mid-stage, then both the first and second supplier
would be entitled to claim the applicable stage Standard Fee where it has been demonstrated
on file that Rule 3.51 - 3.57 of the 2010 Standard Civil Contract Specification (with reference
to Rule 3.47 of the 2010 Standard Civil Contract) regarding Previous Controlled Work was
satisfied.

We would expect however that where a decision is pending from the Home Office, that the
first provider continues to represent the client until they have been advised on the decision and
either their rights and entitlements or the merits of an appeal.

Exceptional Cases

11.

12.

13.

A case is treated as an ‘Exceptional Case’ where the value of the work covered by the Stage
1/Stage 2 Standard Fee(s), when calculated as if it were paid at the appropriate Hourly Rates,
exceeds three times the value of the Standard Fee payable under the scheme. (Paragraphs 8.78
to 8.82). The ‘actual costs’ of work covered by the applicable additional payments will also
count towards calculating whether a case is treated as exceptional.

If a matter concludes at Stage 1, the Exceptional Case calculation will take place at the point
when the completed matter claim is reported to the LSC.

If a matter transfers to a different Supplier, whether during or at the conclusion of a Stage
under the standard Fee Scheme, separate calculations will be made on each of the Suppliers’
claims. One Supplier’s costs will not count towards whether a second Supplier’s claim is
treated as ‘Exceptional’.



29.7 Application to appeal to the Upper Tribunal from a decision by the
First-tier Tribunal

Assessment of merits in relation to an application for permission to appeal to the
Upper Tribunal from a decision by the First-tier Tribunal

1.

10.

11.

The £100 limit for assessing the merits of an application for permission to appeal to the Upper
Tribunal, claimable under Hourly Rates, does not cover advising the Client and taking further
instructions on the determination.

For matters remunerable under Hourly Rates, the Controlled Legal Representation Upper
Financial Limit covers advising the Client and taking further instructions on the determination,
an extension may be sought for that purpose if the existing limit has been utilised.

For matters remunerable under the Standard Fee Scheme, the Stage 2b fee also covers this
work.

Having taken the Client’s instructions the Supplier should then consider the merits of making
an application for permission to appeal to the Upper Tribunal.

Suppliers do not need to apply to the Commission for a new cost limit where they are applying
the merits test for an application for permission to appeal to the Upper Tribunal. If the matter
is one that attracts a Stage 2 Standard Fee, the Stage 2b fee covers any time for applying the
merits test for an application for permission to appeal to the Upper Tribunal and if such an
application is not being pursued, explaining the consequences of the decision.
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If the matter is one that is remunerable at Hourly Rates, then following the substantive appeal
hearing before the First-tier Tribunal, Suppliers may claim additional costs (inclusive of
Counsel fees & disbursements) of up to £100 exclusive of VAT to consider the merits of an
application for permission to appeal to the Upper Tribunal. This sum is in addition to the
Upper Cost Limit (Paragraphs 8.95).

Similarly, up to £100 is also payable under Hourly Rates, for consideration of a determination
where the appeal has been successful but the Home Office applies for permission to appeal to
the Upper Tribunal reconsideration. Under the Standard Fee Scheme, the relevant Stage 2b fee
would also cover assessment of the merits should the Home Office apply for permission to
appeal to the Upper Tribunal (Paragraphs 8.72 and 8.86 (a iii)).

For a matter paid at Hourly Rates, a separate £100 is not claimable for both the Supplier and
Counsel to assess the merits.
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If a Supplier takes on a new Client following a determination by the First-tier Tribunal, it is
unlikely that they would be able to immediately demonstrate at that point that the relevant
merits test for Controlled Legal Representation is met, due to a lack of information. Suppliers
should therefore complete the Legal Help form in order to enable them to assess the merits of
making an application for permission to appeal to the Upper Tribunal, for which up to £100
inclusive of disbursements will be claimable at hourly rates (Paragraph 8.86 (a iii).

It is likely that the previously instructed firm would have obtained Counsel’s opinion (on the
merits of an application for permission to appeal to the Upper Tribunal) before refusing
funding in relation to the application itself, and it is only in exceptional circumstances that
Suppliers should obtain a second Counsel’s opinion. Upon receipt of the previous Supplier’s
file, Suppliers should note on the file any issues there might be regarding the first opinion.
Paragraph 11.38 provides that only in ‘very limited circumstances’ would Counsel be required
to advise under Legal Help. All circumstances should be considered as to whether the case is
so exceptional as to warrant the provision of Counsels’ advice under Legal Help.



12. Neither the Stage 2b Standard Fee nor the £100 limit under Hourly Rates cover the costs of
drafting and lodging an application for permission to appeal to the Upper Tribunal. This work
will be funded under the provisions of Paragraphs 8.100.
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Part B—General Rules for Suppliers

29.8 Applying to extend Financial Limits

1. From 1 October 2007 there have been three Controlled Work 3 Forms (“CW3”) in use. The
nature of the matter will determine which form should be used on application to the National
Immigration and Asylum Team.

*  The “CW3A” should be used when seeking an extension for hourly rates matters opened
under para 8.83 (a) of the 2010 Standard Civil Contract or under 11.2 (a) and (¢) of the
Unified Contract.

*« The “CW3B” should be used for making extension requests on hourly rates cases
opened under para 8.83 (b-g and j-m) of the 2010 Standard Civil Contract. It should also
be used for hourly rates cases opened post 1 October 2007 under the Unified Contract
(excluding those under para 11.2 (a)).

*« The “CW3C” should be used in Standard Fee cases opened under either the 2010
Standard Civil Contract or the Unified Contract to request an extension of the Legal
Help or CLR Disbursement limits. Please refer to para 8.77 of the 2010 Standard Civil
Contract and 11.67 of the Unified Contract Civil Specification.

2. If a Supplier wishes to apply for an extension to one or more of the Legal Help, Legal Help
Disbursement or Controlled Legal Representation Upper Cost Limits at the same time, they
may do so on the same form the CW3B (Imm), however Suppliers should ensure that the costs
incurred and requested under each of the limits are clearly distinguished and that sufficient
information is available on the form to ensure that an informed decision may be made in
relation to each request. (Paragraphs 8.88, 8.91 and 8.94)
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If Suppliers believe that it would be more appropriate to make such applications on separate
forms (e.g. One for the Legal Help aspect, the other for the Controlled Legal Representation
Bail work) they may do so.

4. The Legal Help, Controlled Legal Representation and Disbursement limits detailed at
Paragraphs 8.86, 8.90 and 8.92 are all exclusive of VAT. Please also refer to the guidance
issued in Focus 48 and 49 regarding the circumstances in which VAT can be claimed.

5. The costs of submitting a substantive application for a certificate, if an emergency certificate
has been granted by a Supplier using its devolved powers, is chargeable under that certificate
under licensed rates. If an emergency certificate has not been granted, then the costs of making
a substantive application for a certificate will be remunerable at Hourly Rates under the relevant
Asylum or Non-asylum Legal Help limit.
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29.9 Previous Controlled Work

10.

11.

1.

In considering whether a client has received Previous Controller Work, Suppliers should make
reference to Rule 3.47 of the 2010 Standard Civil Contract and Paragraphs 3.51 - 3.57 of the
2010 Standard Civil Contract Specification.

If a Supplier fails to make reasonable enquiries, any claim for Controlled Work in relation to
this matter may be disallowed.

Where Controlled Work is given in the same matter from another Supplier within the six
months preceding the application, Suppliers must obtain the consent of the Client to contact
the previous Supplier on his/her behalf as soon as practicable in writing to:

(i)  Confirm the reasons for the terminations of retainer; and
(i)  Request a transfer or copy of the file.

In the event that the Client refuses to give a Supplier consent to contact a previous Supplier
then the present Supplier may not provide Controlled Work for that Client and may not make
any claim for payment in respect of any such work, under the Contract (see Paragraph 3.52 of
the 2010 Standard Civil Contract Specification).
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Suppliers should also be clearly aware of the provisions of Paragraph 3.53 of the 2010
Standard Civil Contract Specification which states “you may not start work for that client until
you have received the file of papers and considered it’s contents unless absolutely necessary
to take steps immediately to protect the clients position or meet a court deadline”.

Suppliers will note, under Paragraph 3.54 of the 2010 Standard Civil Contract Specification
that for the purpose of Rule 3.47 of the 2010 Standard Civil Contract ‘reasonable cause’ does
not include situations where the Client merely finds the first advice unpalatable and wants a
second opinion.

If Rule 3.47 of the 2010 Standard Civil Contract applies, a Supplier must, on request, signpost
the Client to the appropriate regulatory body who can deal with the complaint regarding the
alleged poor service received from the former Supplier. The present Supplier should also
provide the Regional Office with details of the previous Supplier.
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Rule 3.47 of the 2010 Standard Civil Contract will not apply where the Client changes legal
advisor within the same organisation or the legal advisor changes organisation and continues
to advise the Client.

When providing Controlled Work in the circumstances of Paragraphs 3.51 to 3.55 of the 2010
Standard Civil Contract Specification, Suppliers should record the justification for doing so on
the file. Suppliers should have regard to any Contract Work already carried out on the matter
by the previous contracted Supplier and ensure that the Contract Work they carry out does not
involve unnecessary duplication.

Where a Client transfers instruction to a new Supplier due to the first Supplier’s Immigration
Contract being terminated/withdrawn, the Previous Controlled Work rules will normally be
satisfied.

Where a matter does transfer from one Supplier to another, a new Cost Limit or Standard Fee
will be available.

29.10 Claiming

When reporting matters, whether stage claims or completed matter claims, to the LSC,
Suppliers should refer to the relevant provisions of the 2010 Standard Civil Contract
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Specification for guidance. This documentation should also be read in conjunction with the
Civil Codes Guidance and SMS guidance, all of which are available on the LSC website.
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For completed claims in relation to work undertaken in connection with applications for
permission to appeal to the Upper Tribunal and any subsequent Controlled Work undertaken
before the Upper Tribunal, this claim should also include any costs relating to the assessment of
merits for an application to the Upper Tribunal for permission to appeal to the Court of Appeal,
and any such application.

There is no provision to Stage Bill either following an application for permission to appeal to
the Upper Tribunal or prior to the determination of the Upper Tribunal. A completed claim may
be reported following the conclusion of Controlled Work undertaken before the Upper
Tribunal; this claim should include all reasonable costs claimable since the last Stage Bill was
reported.

In relation to making an interim claim for disbursements on a matter, in accordance with
Paragraphs 1.53 and 8.110, a claim can only be made where:

(a) the matter commenced on/after 14 October 2010

(b) at least six months have elapsed since the start of the Matter

(c) at least six months have elapsed since you became entitled to make a Controlled Work
claim (as defined at Paragraphs 8.67 and 8.108 for Standard Fee and Hourly Rates
Matters respectively) or

(d) at least six months have elapsed since you previously applied for payment under this
Paragraph

The earliest point that any interim claim for disbursements can be made therefore, would be
April 2011.

29.11 Means Assessment - Minors

For the purposes of the assessment of means of minors under Controlled Work in the
immigration category of law, the resources of a parent, a guardian or any person who is
responsible for maintaining a child , or who usually contributes substantially to the child’s
maintenance, shall be treated as the child’s resources, unless, having regard to all the
circumstances, including the age and resources of the child and any conflict of interest, it
appears inequitable to do so.

For the purposes of asylum matters, it is considered that for all cases it would be inequitable for
foster carers’/social workers’ income and capital to be aggregated with that of the child. Please
also see paragraphs 3.21 to 3.24 of the 2010 Standard Civil Contract Specification for further
guidance.

These provisions do not apply to Licensed Work in the immigration category of law. Please see
Regulation 11 (2), 11 (3) and 11 (4) of the CLS (Financial) Regulations 2000.

29.12 Alternative Funding

1.

Criterion 5.4.2 (Alternative Funding) in Volume 3 Part A of the LSC Manual states as follows:

‘An application may be refused if alternative funding is available to the Client (through
insurance or otherwise) or if there are other persons or bodies, including those who might
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benefit from the proceedings, who can reasonably be expected to bring or fund the case. For
the purpose of this criterion only, alternative funding does not include funding by means of a
conditional fee agreement’.

In respect of matters in the Immigration category of law, Criterion 5.4.2 is concerned not
whether a sponsor or other person or body will pay, but whether they ought to pay. This
Criterion is of particular significance in cases where a sponsor is either a prospective employer
or will benefit financially from publicly funded representation of the applicant.

It is reasonable to expect that a ‘business sponsor’ would be able to meet the applicant’s costs.
This criterion is not applicable to visitors or other family related applications where there is
usually no ‘economic relationship’ between the parties.

29.13 Boundaries between Controlled and Licensed Work

Applications to the Upper Tribunal for permission to appeal to the Court of
Appeal following a hearing before the Upper Tribunal.
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1.
2.
3.
4,

3C-
1.
2.

3C-

Following a hearing before the Upper Tribunal, should a Supplier lodge an application to the
Upper Tribunal for leave to appeal to the Court of Appeal, the Supplier may claim the costs of
this under Controlled Legal Representation. The reasonable costs of assessing the merits of
such an application, advising the Client of the same and making the application would be
claimable under Controlled Legal Representation and would be payable under Table 8(c) of the
Payment Annex.

If a matter has transferred to a new Supplier following the dismissal of the Upper Tribunal
appeal, any work in assessing the merits of an application for permission from the Upper



