The Community Legal Service (Funding)
(Counsel in Family Proceedings) Order 2001 (as
Amended)

(S.I. 2001 No. 1077)

Made
Laid before Parliament

Coming into force

The Secretary of State, in exercise of the powers conferred on him by
section 6(4) of the Access to Justice Act 1999' and now vested in him
having regard to the matters specified in section 25(3) and having consulted
the General Council of the Bar and the Law Society, makes the following
Order:

NOTES

' 1999 ¢.22

2 The functions of the Lord Chancellor under section 6(4) were transferred to the Secretary
of State by the Secretary of State for Constitutional Affairs Order 2003 (S.I. 2003/1887),
article and Schedule 1.

PART I

GENERAL

2B-175
Citation and commencement

1. This Order may be cited as the Community Legal Service
(Funding) (Counsel in Family Proceedings) Order 2001 and shall
come into force on 1st May 2001.

2B-176
Interpretation

2.—(1) In this Order—
“the Act” means the Access to Justice Act 1999;

“Advocates’ Meeting” means an advocates Meeting held face
to face under paragraph 4.5 or 5.2 of the Children Act Protocol
or stage 2 or 3 of the Public Law Outline;'

“assessment of costs” means the determination of all costs and
disbursements due under the relevant certificate in relation to
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proceedings in which counsel has submitted a claim for
payment under this Order;

[ “business accounts” includes accounts relating to trusts and

investments whether or not those accounts are maintained for
. . . . 2

the purposes of, or in connection with, a business; |

[“care proceedings” means proceedings under Part IV of the
Children Act 1989;]°

[“Case Management Conference” means a Case Management
Conference held in accordance with step 4 of the Children Act
Protocol or stage 2 of the Public Law Outline*;]*

“certificate” means a certificate issued under the Funding Code
certifying a decision to fund services for the client;

[“Children Act Protocol” means the Protocol annexed to the
Practice Direction (Care Cases: Judicial Continuity and
Judicial Case Management) made by the President of the
Family Division;]’

“client” means an individual who receives funded services

from the Commission as part of the Community Legal Service
under sections 4 to 11 of the Act;

“the Commission” means the Legal Services Commission
established under section 1 of the Act;

[“committal hearing” means any hearing to determine
whether a person should be committed to prison;]

“Costs Appeals Committee” means a committee appointed by
the Commission for the purpose of considering appeals from
the Independent Costs Assessor;

[“Costs Committee” means a committee appointed by the
Commission for the purpose of considering appeals in relation
to costs, whether under this Order or generally;]

“counsel” means a barrister in independent practice;

[“Director” means any Director appointed by the Commission
under the Funding Code and includes any person authorised to
act on his behalf, other than a solicitor authorised by contract
to determine applications on behalf of the Commission;]’

“Director” means any Director appointed by the Commission
in accordance with the Funding Code and any other person
authorised to act on his behalf, except a supplier®

“family proceedings” means proceedings, other than
proceedings for judicial review, which arise out of family
relationships, including proceedings in which the welfare of
children is determined, and including all proceedings under
one or more of the following:

(a) the Matrimonial Causes Act 1973;

by .0
(©) the Adoption Act 1976;



(d) the Domestic Proceedings and Magistrates’ Courts
Act 1978;

(e) Part I1I of the Matrimonial and Family Proceedings
Act 1984;

® Parts I to V of the Children Act 1989;

(2) Part IV of the Family Law Act 1996;

(h) the Adoption and Children Act 2002;]"°

(i) the inherent jurisdiction of the High Court in
relation to children; and

()  the Civil Partnership Act 2004;]"

but excluding proceedings under either the Inheritance
(Provision for Family and Dependants) Act 1975 or the Trusts
for Land and Appointment of Trustees Act 1996.

“function FI” [has the meaning set out in article 2A];

“function F2” [has the meaning set out in article 2B]; '

[

[

“function F3” [has the meaning set out in article 2C]; 12

“function F4” [has the meaning set out in article 2D] '*;
[

“function F5” [has the meaning set out in article 2E] '*;

“Funding Code” means the code approved under section 9 of
the Act;

[]13

[“harm” has the same meaning as in section 31(9) of the
Children Act 1989 and the question of whether harm is
significant shall be determined in accordance with section
31(10) of that Act;]

“Independent Costs Assessor” means an assessor appointed by
the Commission for the purpose of considering appeals in
relation to costs;

[“Independent Funding Adjudicator” means an adjudicator
appointed by the Commission to carry out functions under the
Funding Code;]"*

“Issues Resolution Hearing” means an Issues Resolution
Hearing held in accordance with stage 3 of the Public Law
Outline"

“the main hearing” means the hearing at which the substantive
issues are listed to be determined and are considered by the
court;

[“mental disorder” has the same meaning as in section 1(2)
of the Mental Health Act 1983;]

[“Pre-Hearing Review” means a Pre-Hearing Review held in
accordance with step 5 of the Children Act Protocol;]’

“Public Law Outline” means the outline set out in the table
following paragraph 9 of the Practice Direction, Guide to Case
Management in Public Law Proceedings, made by the
President of the Family Division on the 15th January
2008(a);'



“the primary hearing unit” means the first day of the main
hearing;

[1' and

“the secondary hearing unit” means any day of the main
hearing other than the first.

2) References to the levels of service ‘Legal Help® or ‘Family
Help (Lower)’ shall be construed as references to the receipt or
provision of those levels of service granted in accordance with
the Funding Code'®

NOTES

1

10

Substituted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2008 (S.I 2008 No.666), art.3(a) (April 1, 2008).

Definition repealed by the Community Legal Service (Funding) (Counsel in Family
Proceedings) (Amendment) Order 2009 (SI 2009/1854), art.3 (August 4, 2009: repeal has
effect subject to transitional provisions as specified in SI 2009/1854, art.1(3) and (4)).21
Definition in bold inserted subject to transitional provisions specified in SI 2005/184, art.2
by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2005 (SI 2005/184), art.3(i) (February 28, 2005: insertion has effect
subject to transitional provisions specified in SI 2005/184 art.2).

Definitions inserted subject to transitional provisions specified in SI 2003/2590, art.2 by
the Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2003 (SI 2003/2590), art.3(b), (c), (d)(ii), (g) (November 1, 2003: insertion has
effect subject to transitional provisions specified in SI 2003/2590, art.2)1a Definition in
bold inserted subject to transitional provisions specified in SI 2005/184, art.2 by
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005 (SI 2005/184), art.3(b) (February 28, 2005: insertion has effect subject to
transitional provisions specified in SI 2005/184, art.2).

IInserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I 2007 No. 3169) art.3(b) (April 1, 2008).

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2007 (S.1 2007 No .2443), art.2(b) (October 1, 2007).

Omitted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2007 (S.1 2007 No .2443), art.2(c) (October 1, 2007).

Omitted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2007 (S.I 2007 No .2443), art.3(c) (April 1, 2008).

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2007 (S.1 2007 No .2443), art.2(d) (October 1, 2007).

Revoked subject to transitional provisions specified in SI 2003/2590, art.2 by the
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2003 (SI 2003/2590), art.3(d)(i) (November 1, 2003: repeal has effect subject to
transitional provisions specified in SI 2003/2590, art.2).

Inserted by the Adoption and Children Act 2002 (Consequential Amendments) Order
2005 (S.I. 2005 No. 3504), art.3(1) (December 30, 2005).

Inserted by the Civil Partnership Act 2004 (Amendments to Subordinate Legislation)
Order 2005 (S.1. 2005 No. 2114), Sch.7 para.3 (December 5, 2005).

Words in bold substituted subject to transitional provisions specified in SI 2005/184, art.2
by Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005/184 art.3(c)-(h) (February 28, 2005: substitution has effect subject to
transitional provisions specified in SI 2005/184, art.2).

Omitted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2006 (S.I. 2006 No. 2364), art.2(b) (October 2, 2006).

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2006 (S.1. 2006 No. 2364), art.2(c) (October 2, 2006).

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I 2007 No. 3169), art.3(d) (November 30, 2007).
Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2008 (S.1.2008 No. 666), art.3(e) (April 1, 2008).



7 Omitted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2006 (S.1. 2006 No. 2364), art.2(d) (October 2, 2006).

' Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2007 (S.1 2007 No .2443), art.2 (October 1, 2007).

2B-177
Function F1
2A.—(1) Subject to paragraph (2), function F1 means all work—
(a) which is carried out prior to the issue of
proceedings; or
(b) which does not fall within functions F2 to F5.
) Function F1 does not include work carried out in
connection with a conference.
2B-178
Function F2
2B.—(1) Subject to paragraph (2), function F2 means all work
carried out in connection with a hearing relating to
injunctive relief or enforcement procedures, except a
committal hearing.
2) Function F2 does not include any work which falls within
function FS5.
3 In this article “work” includes, but is not limited to,
preparation, advocacy, advising and drafting.
2B-179
Function F3
2C.—(1) Subject to paragraph (2), function F3 means all work
carried out in connection with—
(a) a hearing, including a committal hearing; or
(b) in care proceedings, an Advocates Meeting,
Case Management Conference, Issues
Resolution Hearing' or Pre-Hearing Review.
2) Function F3 does not include any work which falls within
function F2 or FS5.
3 In this article “work” includes, but is not limited to,
preparation, advocacy, advising and drafting.
NOTES
' Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I1 2007 No. 3169), art.4 (November 30, 2007).
2B-180

Function F4

2D.—(1) Subject to paragraph (2), function F4 means all work
carried out in connection with a conference, including a
telephone or video conference or an Advocates’ Meeting
under the Public Law outline in proceedings other than
care proceedings.



2B-181

2B-182

2) Function F4 does not include any conference which takes
place on the same day as a hearing for which payment is
claimed under function F5.

3) In this article “work” includes, but is not limited to,
preparation advising and drafting.'

NOTES

1

Substituted by the Community Legal Service (Funding) (Counsel in Family Proceedings)

(Amendment) Order (S.1.2008 No.666), art.4(a), (b) (April 1, 2008).

Function F5

2E.—(1) Function FS means all work carried out in connection

with—

(a) the main hearing; and
(b) in care proceedings, where the same counsel
attends either—

(0]

(i)

under the Children Act Protocol,
both the Pre-Hearing Review and
the main hearing on behalf of a
client, the Pre-Hearing Review; or

under the Public Law Outline, both
the Issues Resolution Hearing and
the main hearing on behalf of a
client, the Issues Resolution
Hearing.'

(1A) Where, in care proceedings, there is more than one
Issues Resolution Hearing, paragraph (1)(b)(ii) applies
only to the first such hearing.

2) In this article “work” includes, but is not limited to,
preparation, advocacy, advising and drafting.’

NOTES

1

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)

(Amendment No.2) Order 2007 (S.I1 2007 No. 3169), art.5 (November 30, 2007).

Regs 22E inserted subject to transitional provisions specified in SI 2005/184, art.2 by the

Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005 (SI 2005/184), art.4 (February 28, 2005: insertion has effect subject to
transitional provisions specified in SI 2005/184, art.2).

Transitional provisions

3. This Order applies to all fees mentioned in article 4(2) payable to
counsel under a certificate granted on or after 1st May 2001, and
such fees payable under a certificate granted before that date shall
be treated as if this Order had not been made.



2B-183

Scope

4.—(1) In respect of proceedings to which this Order applies, the
Commission shall fund services as part of the Community
Legal Service in accordance with the provisions of the
following articles.

2) Subject to article 3 and paragraphs [(2A)]' to (6), and to any
limitations on the relevant certificate, this Order applies to
counsel’s fees in respect of all family proceedings in the High
Court, county courts and magistrates’ courts.

[(2A) This Order does not apply to family proceedings in
magistrates’ courts where:

(a) prior authority to instruct counsel in respect of
the work which was carried out has not been
granted by the Commission; and

(b) on the assessment of costs by the Commission,
instructing counsel to carry out that work was
not considered to be justified,

[in which case all costs and disbursements in respect of such
work shall be assessed in accordance with the rates set out in
the Legal Aid in Family Proceedings (Remuneration)
Regulations 1991(%).]°

2B) This Order does not apply where counsel is instructed
under Legal Help or Family Help (Lower).4

3) This Order does not apply to proceedings where the length of
the main hearing exceeds 10 days.

@) This Order does not apply to appeals to:

(a) the Divisional Court of the High Court;
(b) the Court of Appeal; or
(c) the [House of Lords] Supreme Court ’.

®)] Where the Commission issues a High Cost Case Contract
under the Funding Code, this Order applies except to the extent
that the terms of such contract provide otherwise.

(6) Nothing in this Order shall affect any determination of the
amount of costs payable under an order or agreement which
provides that another party to proceedings or prospective
proceedings shall pay all or part of the costs of a client.

NOTES

1

Word substituted subject to transitional provisions specified in SI 2005/184, art.2 by the
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005 (SI 2005/184), art.5(a) (February 28, 2005: substitution has effect subject to
transitional provisions specified in SI 2005/184, art.2).

S.I. 1991/2038.

Deleted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I 2007 No. 2443), art.3(ii) (October 1, 2007).

Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I 2007 No. 2443), art.3(ii) (October 1, 2007).

Words in bold substituted for the words in italics in square brackets by the Constitutional
Reform Act 2005 (Consequential Amendments) Order 2009 (SI 2009 No. 2468), art.9
(October 1, 2009).




2B-184

Graduated fees

5—(1)

@)

The amount of the graduated fee for counsel shall be the base
fee or the hearing unit fee, as appropriate, in respect of the
function for which the fee is claimed, which is specified in the
Schedules to this Order as applicable to the category of
proceedings and the counsel instructed, increased by any:

(a) settlement supplement (“SS”) or additional payment;
(b) special issue payment (“SIP”); and
(c) court bundle payment [(“CBP”)]";

so specified.

The total graduated fee, as set out in paragraph (1), shall be
increased by 33% in respect of all work carried out while the
proceedings are in the High Court.

NOTES

1

Word inserted subject to transitional provisions specified in SI 2005/184, art.2 by the

Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005 (SI 2005/184), art.6 (February 28, 2005: insertion has effect subject to
transitional provisions specified in SI 2005/184, art.2).

2B-185

Mixed and multiple claims

6.—(1)

(1A)

@)

(€))

Q)

[A maximum of two base fees] [Only one base fee]' may be
claimed in respect of each of functions F1 and F4 in relation to
any single set of proceedings.

For the purposes of paragraph (1), work carried out in
connection with an Advocates’Meeting referred to in article
2D(1) shall be excluded.’

Where counsel carries out work relating to more than one
category of proceedings within the same function in a single
set of proceedings, he may claim the fee for one category only.
Counsel shall specify the category of proceedings upon which
the fee payable under this Order is to be based when he
submits his claim for payment.

For the purposes of this Order, applications to the court
constitute a single set of proceedings irrespective of whether
they are made separately or together, where they are:

(a) heard together or consecutively; and
(b) treated by the court as a single set of proceedings.

NOTES

' Words substituted subject to transitional provisions specified in SI 2005/184, art.2 by the
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2005 (SI 2005/184), art.7 (February 28, 2005: substituted subject to transitional
provisions specified in SI 2005/184, art.2).



> Inserted by the Community Legal Service (Funding) (Counsel in Family Proceedings)

(Amendment) Order (S.I 2008 No. 666), art.6 (April 1, 2008).

2B-186
Representation of more than one party

7. Subject to article 9(1)(c), where counsel represents more than one
party in the same set of proceedings, payment shall be made as if
counsel represented a single party.

PARTII

RULES REGARDING FEES

2B-187
Hearing units

8.—(1) Where:

(a) preparatory work for a hearing is carried out but that
hearing does not take place; or

(b) preparatory work for the main hearing is carried out
but counsel is prevented from representing his client
because:

(i)  he has withdrawn from proceedings with the
permission of the court because of his
professional code of conduct or to avoid
embarrassment in the exercise of his
professional code of conduct or to avoid
embarrassment in the exercise of his
profession; or

(ii)  he has been dismissed by his client,

one half of the relevant hearing unit fee, without
special issue payments or court bundle payments, shall
be paid.

(1A) For the purposes of paragraph(1)(a) “hearing” in care
proceedings includes:

(a) a Case Management Conference;
(b) aPre-Hearing Review;
(c) anIssues Resolution Hearing.

(1B) Where, in care proceedings, the advocates concerned are able
to discuss all relevant matters without the need for an
Advocates’ Meeting under paragraph 5.2 of the Children At
Protocol or stage 2 or 3 of the Public Law Outline, one half of
a single function F3 hearing unit fee, without special issue
payments or court bundle payments shall, be paid.'

2 For the purposes of functions F2 and F3:



[(2A)

(€))

(a) one hearing unit fee shall be paid for each period of
two and a half hours or less for which the hearing
continues;

(b) the hearing shall:

(i) [subject to paragraph (2A),]* commence at
the time at which it is listed to begin or at
the time at which counsel is specifically
directed by the court to attend for that
particular hearing, whichever is earlier;

(i) end when it concludes or at 5 pm,
whichever is earlier; and

(iii) take no account of any luncheon
adjournment; and

(c) where a hearing continues after 5pm and concludes on
that same day, an additional one half of the hearing
unit fee shall be paid in respect of the time on that day
after Spm.

For the purpose of function F3, where, in care proceedings, an
Advocates’ Meeting is held on the same day as a Case
Management Conference, Issues Resolution Hearing or Pre-
Hearing Review, a hearing unit fee shall be paid as if the
Advocates’ Meeting and the Case Management Conference,
Issues Resolution Hearing or (as the case may be) Pre-Hearing
Review together formed a single hearing, beginning at the time
when the Advocates’ Meeting began and ending when the Case
Management Conference, Issues Resolution Hearing or (as the
case may be) Pre-Hearing Review ended.]’

For the purpose of function F5:

(a) where the hearing takes place on one day, the
primary hearing unit fee shall be paid for the period
from the time at which the hearing begins until 5pm
on that day;

(b)  where the hearing takes place over more than one
day, whether by reason of being adjourned, split or
otherwise:

(i)  the hearing on the first day shall be paid at
the primary hearing unit rate; and

(ii)  the hearing on any subsequent date shall be
paid at the secondary hearing unit rate; and

(c)  where a hearing continues after 5pm and ends on that
same day, an additional one half of the appropriate
hearing unit fee (whether primary or secondary) shall
be paid in respect of the time on that day after Spm;

(d)  where, in care proceedings, the same counsel attends

(i)  under the Children Act Protocol, both the
Pre-Hearing Review and the main hearing
on behalf of a client; or

(ii)) under the Public Law Outline, both the
Issues Resolution Hearing and the main
hearing on behalf of a client,



a function F5 primary hearing fee must be paid in
respect of either the Pre-Hearing Review or the
Issues Resolution Hearing and the main hearing must
be paid at the secondary hearing unit rate’;

(e)  where, in care proceedings, there is more than one
Issues Resolution Hearing, sub-paragraph (d) applies
only to the first such Hearing;

(f)  where, in care proceedings, counsel makes written
submissions as to orders consequential to the main
hearing an additional secondary hearing unit fee shall
be paid].

NOTES

' Substituted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment) Order 2008 (S.I 2008 No. 666), art.7 (April 1, 2008).

Words inserted subject to transitional provisions specified in SI 2003/2590, art.2 by the
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2003 (SI 2003/2590), art.4(3) (November 1, 2003: insertion has effect subject to
transitional provisions specified in SI 2003/2590, art.2).

Inserted subject to transitional provisions specified in SI 2003/2590, art.2 by the
Community Legal Service (Funding) (Counsel in Family Proceedings) (Amendment)
Order 2003 (SI 2003/2590), art.4(4) (November 1, 2003: insertion has effect subject to
transitional provisions specified in SI 2003/2590, art.2).

Substituted by the Community Legal Service (Funding) (Counsel in Family Proceedings)
(Amendment No.2) Order 2007 (S.I 2007 No. 3169), art.6(e) (November 30, 2007).

2B-188
Special issue payments

9.—(1) A special issue may arise where the proceedings involve, or,
with regard to sub-paragraphs () to (g), are alleged to involve:

(a) a litigant in person;
(b) more than two parties;
() representation of more than one child by counsel
submitting a claim for payment under this Order;]'
(d) representation of a person who has difficulty:
(i) giving instruction, or
(i) understanding advice,

attributable to a mental disorder or
to a significant impairment of
intelligence or social functioning;

(e) representation of:
(i) a parent or parents of a child who is
the subject of proceedings, or
(i) another person (including a child)

against whom allegations are made
that he has caused or is likely to
cause significant harm to a child;

® analysis of the business accounts of an
individual, partnership or company;



(2
(h)
(i)
(),
(k)

(@)

(€))

(@
(b)

in respect of proceedings which fall within
paragraph 4 of Schedule 2, one or more
experts;]l]

[in respect of proceedings which fall within
paragraphs 1, 2 or 3 of Schedule 2,]> more than
one expert;

a relevant foreign element;

relevant assets which are not or may not be under
the exclusive control of any of the parties;]" or

[a party who has or may have been involved in the
following:

(i) conduct by virtue of which a child who
is the subject of the proceedings has,
may have or might suffer very
significant harm; or

(ii) intentional conduct which has, could
have or might significantly reduce the
assets available for distribution by the
court]1

a party who has or may have been involved in

conduct by virtue of whic_






